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THE LAW REPORTER. 


JUNE, 1844. 


AMERICAN LAW JOURNALS. 


Ix a former number we considered the juridical character of the 
number seven; in the course of which we accumulated many, 
perhaps superfluous, illustrations of the prevalence of this number. 
* To end this strange, eventful history,” there are now in the Unit- 
ed States seven journals, devoted to jurisprudence ; seven cham- 
pions, we trust, of justice ; seven burning candlesticks ; not seven 
sleepers. With the child of Wordsworth, we may say, “ We are 
seven.” In the language of old Piers Ploughman, : 


There ben sevene sustres, that serven truth evere. 


One by one they have appeared, and now the American Tues 
closes the procession. 


—— Thy air is like the first. 
A third is like the former. Filthy hags! 
Why do you shew me this! A fourth! Start! eye! 
What! will the line stretch out to th’ crack of doom. 
Another yet ? a seventh! I'll see no more. 


But before we pass in review the present journals, let us glance 
for one moment at the past. The first periodical in the United 
States devoted to jurisprudence, was the Law Journal, commenced 
in 1808, by John E. Hall, of Baltimore, and continued through 
six volumes, till 1817. This was revived under the name of the 
Journal of Jurisprudence, in 1821, but died with a single volume. 
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The Carolina Law Repository, devoted to reports and juridical crit- 
icism, appeared in North Carolina in 1813, and was continued 
through two volumes. After these arose the United States Law 
Journal, edited by several members of the Connecticut and New 
York bar. This was commenced in 1822, and closed in 1826, 
making little more than one volume, containing some spirited com- 
positions. The two volumes of Griffith's Law Register, which saw 
the light in 1822, hardly find a place among the journals of the law, 
In 1829, Mr. Angell, whose various works entitle him to the grate- 
ful consideration of the American lawyer, commenced, at Provi- 
dence, the United States Law Intelligencer and Review, which was 
continued for three years, the numbers for each year constituting a 
volume. The American Jurist and Law Magazine first appeared 
in Boston in 1829, and holding on its way for a longer period than 
any other law journal of the country, or, indeed, according to our 


impression, longer than any other of Europe, with the exception of 


the London Law Magazine, finally expired in 1842, leaving a 
carcass of twenty-seven volumes. During the life of the last jour- 
nal, others arose and died ; the Journal of Law in 1830, at Phila- 
delphia, leaving one volume ; the Jurisprudent, in 1830, at Boston, 
leaving one volume ; and the Carolina Law Journal, in 1830, leav- 
ing a few leaves, the slender tokens of an uncertain existence ; and 
a Law Journal in New Orleans, commenced in 1842, leaving two 
numbers. 

As we cast our eyes upon the remains of so many journals that 
have gone before us, we feel forcibly the brevity of existence that 
may be allotted to some of those now rejoicing in new-born life. 
We call to mind the picture in the celebrated letter of consolation 
addressed to Cicero, on the death of his daughter, by Servius Sul- 
picius — 


The Roman friend of Rome’s least mortal mind. 


“On my return from Asia,” said Servius to the disconsolate father, 
“as I was sailing from Aigina towards Megara, I began to con- 
template the prospect of the countries around me ; A2gina was be- 
hind, Megara was before me ; Pireus on the right, Corinth on the 
left; all which towns, once famous and flourishing, now lie over- 
turned and buried in their ruins. Upon this sight I could not but 
think presently within myself; alas! how do we poor mortals fret 
and vex ourselves if any of our friends happen to die, or be killed, 





‘ For a sketch of these Journals see 23 American Jurist, 135. 
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whose life is yet so short, when the carcasses of so many noble cities 
lie here exposed before me in one view.’ 

As the eldest of the present brotherhood, we may be pardoned 
some freedoms which we propose to take. We have thought, that 
we could not more appropriately commence our labors for the year, 
than by passing in review those who are faring on with us in the 
same way of life. If we speak frankly, we hope it will also be 
kindly, and that it will be received in the same spirit. We all have 
the same object at heart, the cultivation of jurisprudence, while, 
from different parts of the country, the gaze of each is levelled at 
the same luminaries in its firmament. In such a pursuit there can 
be no jealousy, and no rivalry, except the honorable and profitable 
one, springing from the willingness to find in the success of each 
other a higher standard of excellence. It would be a narrow and 
audacious nature, that could claim or expect a monopoly in labors 
like ours; and he would be poorly prepared to partake in them, 
who regarded any of his brethren with other feelings than those of 
regard and God speed. We dwell on this with emphasis, because 
there are too many, who are prone to see, in the success of others, 
an impediment in their own way ; as if the highway of the world 
were a narrow turnpike, easily choked by a supernumerary travel- 
ler. Such is not our habit. It has been said by Mr. Burke, “ The 
field for glory is a field for all. It is a large one indeed, and we 
may all run, God knows where, in chase of glory, over the bound- 
less expanse of that wild heath, whose horizon always flies before 
us.” If this be true of the field of glory, how much more true is 
it of the field wherein we are laborers. 

We shall reverse the order of age, taking the last first, and fol- 
low the progression of seniority, closing with a few words about 
ourselves. ‘The newest comer is, in many respects, the most 
noticeable. 

I. Tne American 'THemis; a Monruty Journat or Jurispru- 
DENCE AND JuDICATURE, commenced January, 1544, in New York, 
with ninety-six pages in a number, price $6. When the first 


) We give the striking translation of Dr. Middleton. History of the Life of Ci- 
cero, Sect. vii. p. 480. The words of this beautiful passage in the original are as 
follows : — Ex Asia rediens, quam ab A®gina, Megara versus navigarem, c@pi regi- 
ones circumcirca prospicere. Post me erat A°gina ; ante Megara; dextra Piraeus; 
sinistra Corinthus ; que oppida quodam tempore florentissima fuerunt, nune pros- 
trata et diruta ante oculos jacent. Capi egomet mecum sic cogitare. Hem! nos 
homunculi indignamur, si quis nostrim interiit aut occisus est, quorum vita brevior 
esse debet, quxm uno loco tot oppiddm cadavera projecta jacent ? — Epistole prvi 
(ad Div. 1v. 5) 
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number appeared, it was proposed that the journal should be a 
semi-monthly publication ; but afterwards, “ at the general desire 
of its friends and subscribers,” it was elevated to a monthly. ‘The 
editor, Mr. John O’Connell, has not placed his name on the title- 
page, although it appears in advertisements. His journal has 
been honored by resolutions in its favor, from the Law Institute 
of New York. 


‘** Resolved, That a periodical publication, which should discuss, in an able and 
impartial manner, the great legal and constitutional questions — state and na- 
tional — of growing frequency and importance in our country ; and which should 
be dedicated, moreover, to the interest and elevation of the bar, would merit the 
encouragement of the community at large, and claim the especial patronage of the 
legal profession. Resolved, That a publication of this description, to be published 
in this city, and entitled the AMERICAN THEMIS, meets fully the approbation 
of the Institute ; and that, from our confidence in the principal editor, Mr, O’Con- 
nell, as also in the distinguished jurists who are to be contributors, we bespeak 
for it the support of the American bar, and engage it our own, 

Samveut Jones, Chief Justice, President.”’ 


** A, H. Dana, Secretary. 


We copy from the cover the following powerful array of contri- 
butors, as marshaled by the editor. 


‘John Duer, LL. D., Theodore Sedgwick, New York; Hon. D. D. Bar- 
nett, Albany ; Hon. C. J. Ingersoll, David Paul Brown, David Hoffman, LL. D., 
Philadelphia. The report department of the Tents will be conducted with the 
aid and under the inspection of a board of supervision; which will be composed 
for the ensuing year, of the following gentlemen of the bar, of this city: George 
Gifford, Cyrus Lawton, George S. Stitt, Charles D. Meade, Cambridge Living- 
ston, John M. Knox, Elijah Ward, James Van Namee.”’ 


Also, the following mottoes, from the title-page. 


Que sub te vel causa brevis, vel judicis error 
Negligitur ? dubiis quis litibus addere finem 
Justior et mersum latebris educere verum ! — Claudian. 


‘**T am unwilling to take my leave of my brethren of the bar, without respect- 
fully suggesting that the protection, cultivation, and influence of the jurispru- 
dence of our country, is confided to the profession of the law. The security of 
our civil and political privileges, greatly depends upon an enlightened, impartial, 
honest, prompt, and independent administration of justice; and this inestimable 
blessing depends essentially on the character of the bar ; and they ought, and I 
trust they generally do feel, all the responsibilities which such an elevated trust 
imposes.’’ — Chancellor Kent’s Reply to the New York Bar, proffering him a pub- 
lic dinner, on the anniversary of his eightieth birthday.” 


Under such auspices, Mr, O’Connell has published two num- 
bers, which are now before us. We cannot forbear observing, 
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that the attractive name assumed by this journal, invites a com. 
parison that would be dangerous to most juridical periodicals — 
less richly endowed by the talents and learning of various support- 
ers — with the French Tuemis, which, through several volumes, 
excited the admiration, and gratified the taste, of the enlightened 
jurist, in every part of the world. But the hardihood which Mr. 
O’Connell shows, cannot be disturbed by the shadows that would 
dishearten another. He has youth, talent, and unconquerable zeal, 
which will be more constant aids than any of the learned 
names, from whom he has promise of support. His articles, on 
Law and Lawyers, and on Intellectual Property and Interna- 
tional Copyright, are written with singular vigor and earnestness. 
They possess an intensity which is not always agreeable, something 
that may be called a hissing heat, rather than a lambent glow, and 
fail essentially in that decorous respect to the opinions of others, 
which is a grace of nature. ‘The argument in favor of the author’s 
property, in the products of his mind, is eflective. It proceeds on the 
idea of a natural right to property, independent of the laws of the 
state, of an earlier birth than the state.'’ While urging the import- 
ance of a national literature — aterm often used without a very deti- 
nite impression of its exact meaning, and, without estimating 
the possibility of a new literature among a people, whose minds 
have received their complexion from the English tongue, learned 
at a mother’s knees — Mr. O’Connell inquires: “ Is there a single 
book with which our great country — great, we mean, physically, 
politically, prospectively — could, to-morrow, appear without a 
blush before the tribunal of the literary world? For ourselves, 
we could not name a volume, unless, perhaps, some book of refer- 
ence, that will probably survive the present generation.” If such 
is his intelligent judgment of the past, his touchstone of merit 
must be of a character, to exclude the idea of any possible satis- 
faction from the future. It is too sensitive for anything of this 
earth, and especially for the career of an editor. 

We have been happy to read a masterly article by Mr. Duer, in 
which he has grappled with one of the most curious and interest- 
ing questions that can arise, under the constitution of the United 
States. His conclusion, fortified by clear and admirable reason- 
ing, is, that slaves at sea, in American vessels, not being the sub- 
jects of national commerce, are persons, and persons only ; and 








1 This is a favorite position of Dr. Leiber, who has enforced it, with great variety 
of illustration and argument, in his Political Ethics, his little volume on Property 
and Labor, and his pamphlet on International Copyright. 
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that the general government, in its negotiations with a foreign 
power, has no right to consider them as property, and, upon that 
ground, to demand either their restoration, or compensation for 
their loss to a pretended owner. In this paper, there is a flame of 
pure eloquence, which diffuses its agreeable light upon the per- 
suasive course of the argument. Let us add, that we have long 
inclined to the view, which Mr. Duer, first in the columns of the 
New York American, and now in this article, has placed on such 
strong foundations. ‘There is one difliculty, however, to which we 
venture to call his attention. ‘The laws that sanction slavery are 
local; and the status of slavery is divested, when the slave passes 
under a municipal jurisdiction, which does not sanction slavery. 
But, is the sfatus of slavery divested on the ocean? ‘Though it 
derive no sanction from the constitution of the United States, we 
fear that, in accordance with the principles of public law, govern- 
ing this subject,’ it is so deeply impressed upon the person, that it 
‘van only be dissolved by the strong action of a municipal jurisdic- 
tion, within which the slave may be brought. Ifthe question could 
be viewed merely in the light of the constitution, Mr. Duer’s con- 
clusion would be irresistible. 

There is an interesting and instructive article, on the Limitation 
of Actions, by Mr. Sedgwick, in which he has reviewed a recent 
french work, on this subject, from the venerable Berriat Saint 
Prix, presenting some comparisons with corresponding matters in 
our law. We congratulate Mr. O’Connell, on enlisting Mr. Sedg- 
wick’s able and restless pen in the cause of jurisprudence. ‘There 
is, also, an eccentric judicial opinion, by Mr. Justice Brownson, 
of the supreme court of New York, in which, according to the 
courageous editor, he * denies and disproves triumphantly the con- 
stitutionality of the voluntary branch of the bankrupt law, of 1841, 
as also the retroactive application.” 

It will be seen that the American Tuemis has a voice, which 
comes ex tripode juridico. Perhaps we are mistaken ; but it seems 
to us, that it has manifested, in the strength of its zeal, a slight 
disposition to disparage other laborers in our field; to jostle the 
living, and to jostle the good names of journals that are extinct. 
The American Jurist was never local in its character. — Peace to 
its manes! and our own humble journal aspires to be more than a 
mere register of decisions.” 


1 See the subject of Capacity of Persons, in the writers on the Conflict of Laws. 
® Since writing these remarks, we have heard that the Turmis has died, 
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II. Sovrnmwestern Law Journat anp Reporter, published 
monthly, at Nashville, Tennessee, containing twenty-four pages a 
number, price 32 50 a year. ‘The name of the editor is an- 
nounced as Mr. Milton A. Haynes, of the Nashville bar. The 
following is an extract from his advertisement. 


‘* This journal will be devoted to the interest of the profession in the south- 
west, and will include within its range reports and abstracts of the decisions of 
the supreme court of lennessee, and federal courts, held at Nashville, soon after 
the opinions are delivered ; abstracts and digests of the reported decisions of the 
supreme judicatures of the southwestern states generally ; reviews, biographical 
sketches, original essays on law, lawyers, and legislation, critical notices, and 
such intelligence and reports as may be furnished us by contributors, from the bar 
of the southwest, in advance of the regular reports. ‘The reports and abstracts 
of the decisions of the supreme court of ‘Tennessee, at Jackson, will be pre- 
pared by W. H. Stephens, Esq., those made at Knoxville, by R. 8. Rodgers, 
Esq., and those at Nashville, will be prepared by the editor himself. Reports of 
eases decided in the federal courts at Nashville, will be furnished by John M. Lea, 
Esq., district attorney.” 


The following is the motto on the cover : 


‘‘ Wisdom is always anxious to assist its own judgment by the opinions of 
others ; Lord Bacon lit his torch at every man’s candle.” 


This is drawn from the writings of Basil Montagu, whom we 
cannot name without an expression of admiration of his various 
labors in literature and jurisprudence. 

The plan and objects of the journal, are set forth in an interest- 
ing article, by the editor, in the first number. ‘There is also a 
highly useful article, on the Southwestern Reports and Reporters 
which we should be happy to be able to transfer to our pages. 
The notices of the other law journals are conceived in an appre- 
ciating spirit; but the blazonry in the pages of this journal, of the 
commendations which it has received in different newspapers, 
reminds us too much of the efforts, by sworn certificates and un- 
conscionable praise, to palm upon the easy public a vegetable bal- 
sam, or some other new patent medicine. 

Ill. Tue Wesrern Law Journat, edited by T. Walker, pub- 
lished at Cincinnati, monthly, price $3.a year. It appears that ata 


and that our band of seven is broken. Still, we will say, with the little 
maid, 

Though one be in the church-yard laid, 

Oh, master! we are seven! 
It must have been a sudden death, for the editor was in Boston, quite recently, so- 
liciting subscribers and writers. 
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July term of the circuit court of the United States, in Cincinnati, 
€ proposition was made by the “ Hon. Thomas L. Hamer,” in 
favor of the establishment of a law periodical at Cincinnati, to 
serve as an organ of communication among western lawyers. A 
prospectus was issued, announcing Mr. Walker as‘the editor, and 
the first number of the journal appeared in October, 1843. There 
are now before us six numbers, the last being of March, 1844, 
printed on better paper than some journals that see the light this 
side of the Alleghanies.' 

Perhaps not one of the law journals presents such strong claims 
to consideration, in the known character and learning of its editor. 
He has recently sustained a judicial station in Ohio, and is now 
Professor of Law, in the Cincinnati College. He may be claimed 
as a son of New England ; it was at our altars of learning that he 
lighted the torch. As a graduate of Harvard University, he bore 
away the highest honors; and as a student of law, in the law 
school, he was distinguished for that industry, and talent for juris- 
prudence, which have since produced such ripe fruits. He has 
contributed to literary journals in the country, articles which have 
been widely read, and is well known as the author of a useful and 
popular law book, entitled, Jntroduction to American Law. We 
took occasion, in another place, to express, on its first appearance, 
in 1837, our high estimate of this, as a contribution to American 
jurisprudence. With his various characters, Mr. Walker has the 
rare fortune to combine that of a successful practitioner, to whom 
the early footfall of the client is as familiar as the volumes of the 
law. 

We have noted, in the number before us, several valuable judg- 
ments of courts, some of them reported by the editor ; an interest- 
ing sketch, by one of the veterans of the West, of the early bar of 
the North-western territory; a short, but pointed article on the 
Forms of Declarations, under the recent English rules ; and Mr. 
J. Q. Adams’s unique address to the bar at Cincinnati. Beside 
these, there are brief notices from the pen of the editor, which are 
marked by peculiar distinctness and a tone of thought and criti- 
cism in which we most heartily concur. He shows much learning, 
without the madness that sometimes attends it. Master of the law 





' We were astonished, to observe on the cover an advertisement, of Tayler’s 
Law Glossary, one of the most worthless and dishonest publications that ever 
dropped from the American press See 12 American Jurist, 248. We had thonght 
this book dead, but, unable to show its face in this part of the country, it has es- 
caped to the West, and now appears in distinguished company, on the cover of the 
Western Law Journal. 
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as it is, he is able to discern its defects, and has the frankness to 
bear his testimony in favor of its reform. We have been much 
impressed by his comment on the privilege claimed by Catholic 
priests to be excused from disclosing what has been confided to 


them in the sacrament of the confessional. His glosses on the 
cases reported are short, but instructive. 

There are two idiosynecracies in matters of form in the conduct 
of this journal. In the first place, nothing is published anony- 
mously. ‘The name of every writer is attached to his contribution, 
and the editor is earnest that others should follow the example he 
sets. Indeed, he complained of the editor of the South-western 
Law Journal for not putting his name upon his journal, though it 
appeared distinctly on the last cover instead of the first, where Mr. 
Walker looked for it in vain. In the superfluous haste of this 
complaint, there is an amusing illustration of Sir Matthew Hale’s 
injunction, “ not to jump before getting to the stile.” This course, 
as is well known, is contrary to the usage of the higher order of 
periodical criticism in England and America. ‘The early English 
Reviews were impersonal. A voice was heard, as it were, from 
behind the veil by which the writers were screened ; but the world 
saw nothing but the Review. ‘The recent biography of William 
'laylor, of Norwich, the melancholy record of remarkable powers 
and attainments chiefly employed in periodical literature, reveals 
the great sensitiveness of the editor of the Monthly Review, with 
regard to the possibility of the names of any of his writers being 
divulged. ‘ I restore you,” he says to Mr. ‘Taylor, “ your copy of 
the Critical Review, Vol. 3, 1804, in which I observe you have 
indicated on a blank leaf the articles which, I presume, were com- 
municated to you. If you adopt this practice with the Monthly 
Review, will you permit me to suggest, that it would be better to 
keep a separate and private index of this sort, if such be necessary 
for your own consultation and reference ? When these marks are 
made in the volume, the loan of the book or the disposal of it be- 
trays a secret —that, at least, which is a secret with me, and which 
[ desire to be a secret to all the world, according to the established 
practice in the conduct of the Monthly Review, and which I be- 
lieve to be the preferable mode.” The rigor of this practice has 
been latterly much relaxed, and the names of the authors of arti- 
cles generally find their way to all who are much interested in 
knowing them. 

The other peculiarity to which we alluded is, the adoption by 
the editor of the first person in his articles. Thus he says, “ J ven- 
ture to predict,” &c. (he does not adopt the habit of Akenside, 

VOL. VIl.—NO. U. 10 
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and employ a small ‘*i’’) — discarding the time-honored plural we, 
first employed by kings to express their power, and by editors to 
cover their weakness. Still, the suggestions of delicacy have 
always been to avoid the use of the first person. ‘There ts, in the 
frequent recurrence of the pronoun “1,” something, 


As who should say, I am Sir Oracle, 
And when I ope my lips, let no dog bark! 


Cesar, in his military narrative, speaks of himself in the third per- 
son, Caesar venit in Galliam summé diligentid ; as is the case also 
with Xenophon, in his flowing story of the retreat of the Ten 
Thousand. Charles Butler, in those delightful volumes wherein 
he presents, with a classical pen, the reminiscences of literature, 
jurisprudence, and personal experience, hived up during a long 
life, speaks of himself as ** The Reminiscent.” And the writers in 
the journals of Germany, although they aflix their names to their 
productions, avoid the use of the first person. It may be said, 
however, that Mr. Walker’s “1” covers more of what is justly 
entitled to respect, than is crowded by most editors under the plu- 
ral designation. 

IV. American Law Magazine, published quarterly, in Phila- 
delphia, price $5 a year. ‘This was commenced in April, 1543, 
and there are now five numbers before us. It is announced by its 
publishers, as “in continuation of the American Jurist ;” and on 
this account, as well as by reason of its quiet, unassuming charac- 
ter, is commended to our peculiar regard. ‘The editor’s name 
does not appear in any place, nor are we aware to whose learning 
and judgment we are indebted, for the gratification we have re- 
ceived. ‘The publishers simply state, that “ The editorial depart- 
ment is confided to the hands of gentlemen of undoubted ability 
and industry, who will be aided by contributors from many of the 
leading jurists of the country.” The work seems to be arranged 
very much like the Jurist. ‘The first part is occupied by articles 
of a grave and elaborate character, containing discussions on im- 
portant topics of jurisprudence, and biographies of distinguished 
jurists. Among these are the republications of the address on the 
character of Chief Justice 'Tilghman, by Mr. Binney, and that on 
the character of Chief Justice Marshall, by Mr. Justice Story ; both 
the beautiful tributes of congenial minds, to distinguished worth, 
talents, and learning. The next part, according to the terminology 
of the jurists of continental Europe, is entitled jurisprudence, and 
embraces highly useful digests of the recent English and American 
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eases. ‘These are followed by critical notices, and, in one of the 
numbers, by a head of legal intelligence. 

We have already noticed in our pages, a valuable article from 
this journal, subsequently published as a pamphlet, consisting of 
Remarks on the Reporters ; and there are other articles which we 
should be glad to consider at equal length. But the space already 
consumed in this survey, admonishes us to be brief. Although 
readers may miss the lively wit, which sparkles in some of the 
other journals, all must acknowledge the taste, learning, and 
ability, which distinguish the Law Magazine, and will regard it as 
second to none of its brethren, in important contributions to the 
science of jurisprudence. 

V. Tue New York Lecat Osserver, edited by Samuel Owen, 
a weekly journal, published every Saturday, in New York. 'The 
terms are one shilling (twelve and a half cents,) a copy, or 35 a 
year. ‘This journal was commenced in October, 1542, and still 
drags its slow length along. We are so unfortunate as not to have 
a complete set of it. ‘The numbers now before us, are, Nos. 2, 5, 
9, 10, 11, 12, 13, 14, 15. These contain some interesting judg- 
ments, flanked by a few anecdotes, and common-places of the 
bar. ‘This journal reminds us, in other ways than by its name, of 
the London Legal Observer, and humbly as we think of the Jatter, 
our brother of New York will hardly look to be placed above it. 

VI. Tur Pennsytvanta Law Journa., devoted to the diffusion 
of legal intelligence, published monthly, in Philadelphia. H. E. 
Wallace, editor and proprietor. Price $4 a year. It seems that 
two volumes of a weekly journal, under this title, had appeared, 
when, in November, 1843, it passed into the hands of the present 
editor, who has an hereditary claim to the consideration of the pro- 
fession, and took the character of a monthly. We have before us 
Nos. 1, 2, 3, and 4, of the present journal. It is very modest 
in its pretensions. ‘ Unlike most, if not all, of the law period- 
icals which have heretofore, and which now exist, in the United 
States — which are intended for general circulation throughout the 
union — the Pennsylvania Law Journal is intended to be what its 
name imports, a journal and index of Pennsylvania law.” Among 
the articles is an interesting discussion on the late bankrupt law of 
the United States, which is marked at once by learning and practical 
knowledge. In point of intrinsic interest, it surpasses the vaunted 
opinion of Mr. Justice Bronson. ‘There is also a valuable lec- 
ture on the nature and duties of the legal profession, which was 
delivered by Mr. Thomas Sergeant, before the Law Academy of 
Philadelphia, November 28th, 1843. The numbers, however, are 
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chiefly occupied by judgments in the courts. The notice, pro- 
bably by the editor, of the Law Academy, affords a very clear and 
agreeable view of this important institution, in which Philadelphia 
may claim an enviable advantage over Boston, It is through such 
means of liberal education, that the character of a -Philadelphia 
lawyer has passed into a proverb. 


Vil. Tue Law Reporter, published monthly, at Boston, com- 
menced in March, 183s. 

We have reserved the few words, which we have to say of 
ourselves, to the last. Grateful for the favor that has been 
extended to us — far beyond the most sanguine hopes which we 
could reasonably indulge on the establishment of our journal — we 
can only endeavor to merit it by our future labors. Regarding 
what we have been able to do, as humbly as it may be viewed by 
the most indifferent person, and comparing it with the promises 
with which, six years ago, we commenced, it is believed that we 
have at least done all that could be expected “ according to our 
bond.” We have endeavored —the reader shall determine with 
what success —to present a work, in the main, practical in its 
character, but at the same time independent and careful in its 
criticisms, and mindful of all that illustrates and dignifies the law 
as a science. It has been suggested that our journal is too local in 
its character. ‘To this heinous charge, we hardly need offer any 
denial. ‘That the Law Reporter is published in Boston, is most 
true; that it originated here; that many of its contributors reside 
here, and that it is, as it naturally would be, “true to its Boston 


origin,” is most readily admitted. But more than two thirds of 


our readers — embracing, as we have reason to believe, a far wider 
circle than was ever before enjoyed by any similar journal in the 
United States — reside out of New England.' We do not deny 
that our attention may have been occupied, to a considerable 


1 On referring to the publishers’ books, we find the residence of the sub- 
scribers to the Law Reporter to be as follows: (those states are placed first where 
the greatest number reside, and so on.) Massachusetts, New York, Ohio, Penn- 
sylvania, Louisana, Maine, Mississippi, Vermont, Kentucky, New Hampshire, 
Connecticut, Tennessee, Illinois, Michigan, Missouri, Virginia, Alabama, Wiscon- 
sin, Rhode Island, South Carolina, North Carolina, Georgia, District of Columbia, 
Maryland, (Nova Scotia,) Indiana, Iowa, Delaware, Arkansas, Florida, New 
Jersey. (In the last mentioned state we have but one subscriber.) The compara- 
tive circulation in the large cities is as follows: Beston, New York, Philadephia, 
New Orleans, Cincinnati, Albany. The above estimate does not include about two 
hundred and fifty copies which are sold to booksellers, the destination of which is 
not known to the publishers. 
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extent, by matters that have occurred under our own observation. 
Nor is it improbable, that in our criticisms we have been influenced 
by personal friendship and neighborly feeling. But those who 
think ¢hey have perceived anything of this, must also do us the 
justice to admit, that we have never been unjust to those at a 
distance. If we have praised our friends, we have not criticised 
without cause, those who were personally unknown to us. If we 
have commended Boston publications, we have not condemned 
others merely because they did not first see the light here. If our 
pages have often been occupied by New England pens, we have 
never refused a hearty welcome to able communications from other 
states. We recur to these things rather to show that we are aware 
of the criticisms to which we have been subjected, than as any justi- 
fication of ourselves, (which we think entirely unnecessary) or as 
an intimation of a change in the character of this journal. Our 
success has more than equaled our merits. We are too well 
satisfied with it to venture upon untried experiments. Such as we 
have been, such we shall continue to be; and in support of this, 
and in further vindication of our course, we put ourselves on the 
country. 





Recent American Decisions. 


Superior Court of Judicature, New Hampshire, January Term, (S44. 
KirtReDGE v. Warren. 


An attachment of property upon mesne process, bond fide made, before any act of 
bankruptey, or petition by the debtor, is a lien or security upon property, valid 
by the laws of this state ; and thus within the proviso of the second section of 
the bankrupt act of August 19, 1841. 

The attachment being saved by the proviso, the means of making it effectual are 
also saved; and the certificate of discharge of the bankrupt cannot, when 
pleaded, operate as an absolute bar to the further maintenance of the action, 
If so pleaded, the plaintiff may reply the existence of the attachment, in which 
case a special judgment will be entered, and execution issued against the prop- 
erty attached. 


Assumpesir. ‘The case came before the court, upon a statement of 
facts, from which it appeared that the writ was made returnable at 
the September term of the court of common pleas, A. D. 1842, was 
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duly served by an attachment of the property of the defendant, and 
was entered and continued to the February term, 1543. 

Subsequent to the attachment, the defendant filed his petition to 
be declared a bankrupt, and received his discharge previous to the 
February term of the court of common pleas, 1843. “At said term, 
the bankrupt pleaded his discharge in bar of the plaintiff’s suit, 
To this plea the plaintiff replied, that he had attached property oi 
the defendant, previous to his filing his aforesaid petition in bank- 
ruptey, and alleged that said attachment was a lien, or security, 
valid by the laws of this state, and not affected by the bankrupt 
act, and prayed judgment against the property attached. 


To this replication the defendant demurred, and the plaintiff 


joined in the demurrer. 

Upon this statement of facts, and pleadings, it was agreed by thc 
parties, that the foregoing case should be transferred to this court 
for decision. If the court should be of opinion that an attachment 
bond fide made previous to the filing of the petition to be declared 
a bankrupt, is a lien, or security, valid by the laws of this state, 
and not affected by the bankrupt act, judgment to be rendered for 
the plaintiff against the property attached — otherwise, judgment 
to be rendered for the defendant. 

Duncan, for the defendant, cited ex parte Foster, (56 Law Re- 
porter, 59.) 

Kittredge, pro. se. argued that an attachment is a lien. — It has 
been so called by the courts in this state. Dunklee v. Fales, (5 N. 
H. Rep. 528) ; Aittredge v. Bellows, (7 N. H. Rep. 427); Clark 
v. Morse, (10 N. H. Rep. 236.) It is so called also in the statutes 
of the state. (N. H. Laws, ed. 1830, 106.) And the forms pre- 
scribed for summons to defendants recognize it as such, by saying 
that the property of the defendant is attached as security, &ce.  (N. 
H. Laws, 85.) He contended that Foster’s case did not assert 
that an attachment is not a slatutory lien; and to show further that 
it is so, referred to Cook’s Case, (5 Law Reporter, 443,) and to 
Haughton v. Eustis, (5 Law Reporter, 505.) 


Parker C. J., after an elaborate examination of the provisions of 
the common law, the statutes and practice of New Hampshire, and to 
decisions elsewhere, proceeded as follows: With all these consider- 
ations pressing upon our attention, we can have no hesitation in de- 
claring that an attachment on mesne process, in this state, even before 
judgment, or default, is a lien, or security on property, valid by the 
laws of the state ; the more especially, as the statutes of the state 
have denominated it the first for more than twenty years, and 
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those of the state and of the province, have characterized it as the 
latter for a period considerably exceeding a century. Upon an 
attachment of goods they are in the custody of the law, for the very 
purpose of entorcing this lien or security. 

he next question is, whether this lien or security is within the 
proviso of the second section of the bankrupt act? The first an- 
swer to this question is, that our conclusion, just expressed, shows 
it to be within the very terms of it; and there seems to be nothing 
in the considerations as yet adverted to, having a tendency to show 
that it is not within its meaning and spirit. The examination thus 
far would seem to bring it within both. 

But our attention is here called to the case, ex parte Foster, (5 
Law Reporter, 55,) cited for the defendant. It has been supposed 
that by the decision in that case it was held that the plaintiff in the 
suit, in which the property was attached before the petition, had 
not obtained such a lien as it was the intention of the bankrupt act 
to protect. In the matter of Allen and others, (5 Law Reporter, 
368.) But Ido not understand the decision in Foster’s case to 
have gone to that extent. ‘That question seems to have been ex- 
pressly and distinctly waived by the learned judge who pronounced 
the decision, for he says: “I do not propose to rest my present 
judgment upon any construction of the words,” [of the proviso, ] 
“ limiting them, so as to exclude inchoate, conditional liens, arising, 
not under contract, but under remedial mesne process. Assuming 
such liens to be within the protection of the proviso, (which is an 
admission which I make merely for the sake of argument, and I 
am by no means satisfied that it is a correct exposition of the words 
or intent thereof,) still there remains,” &c. ‘The point of the deci- 
sion in that case was merely that the attaching creditor should be 
restrained, by injunction, from proceeding to obtain a judgment. 
This seems to have been on the ground that he had, at most, a 
conditional or inchoate lien or security ; that all property and rights 
of property were devested out of the bankrupt, who was to be 
treated as if he were civiliter mortuus ; that pending the proceed- 
ings in bankruptcy, before or after the decree, the attaching credi- 
tor could not be permitted to proceed to trial and judgment, when 
there could be no party properly before the court to appear and 
make defence ; that if the attaching creditor had knowledge of the 
facts, it would be a fraud upon the bankrupt act for him to proceed 
and get a judgment before an assignee was appointed, or in a situ- 
ation to appear and defend the suit; that the court where the 
process was pending could not properly proceed in the cause until 
it had been ascertained whether the bankrupt was entitled to, and 
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had received his discharge or not; that if the attaching creditor 
should forthwith proceed to judgment, without waiting for the time 
when such discharge might be obtained and pleaded in bar of fur- 
ther proceedings in the suit, and should obtain satisfaction of his 
judgment, that judgment must be treated as a frand upon the 
bankrupt act, and as intended to defeat the just rights of the other 
creditors of the bankrupt, and that the creditor could not be enti- 
tled to hold the money; it being assumed that the discharge in 
bankruptey, when obtained, might be pleaded in bar of the action. 

The point of the decision itself, that the plaintiff should be re- 
strained, has no bearing upon the present case. If there had been 
any doubt respecting the justice of the demand, we should probably 
concur in regarding an injunction as a proper proceeding, until 
provision could be made for defending the suit. But it is undoubt- 
edly true that much of the reasoning in that case would tend to 
support the view taken of it in Allen’s case, before referred to. 
Assuming the attachment to be a lien, conditional or otherwise, 
within the saving of the proviso, it is not readily perceived why the 


creditor ought to be restrained until a discharge was procured, if 


one should be obtained, because that discharge might be pleaded 
in bar of the action, and the attachment thereby defeated ; nor, 
upon the same assumption, is it very clear how it would be a fraud 
upon the bankrupt act, or defeat the just rights of the other credi- 
tors, for the plaintiff to proceed judgment, if there was no dispute 
that he had a just debt. For the party who had a just claim, 
against which no allegation was made, and a security for its satis- 
faction recognized by law, and specially exempted from the opera- 
tion of the bankrupt act, to proceed to judgment upon his claim, 
by a default, with a view of appropriating his security, could 
hardly be a fraud upon the act which specially saved his security 
to him. 

The decision in that case involves only the consideration of the 
attachment laws of Massachusetts, but it is not to be denied that 
those laws, in their general features, are similar to the attachment 
laws of this state, and probably to those of all the New England 
states, except Rhode Island. Perhaps an attachment may not be 
denominated a /ien in the statutes of Massachusetts, but it is re- 
peatedly so called in the opinions of its supreme court. And it 
would seem, furthermore, from the citations of Mr. Rand, in his 
very able and learned argument in that case, that the principle 
involved is applicable, in a greater or less degree, to attachment 
laws in almost, if not quite, all the states in the union. And it 
may here be remarked, that the application of the term lien, not 
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only to the attachments of the New England states, but to attach- 
ments in other states, (similar in principle, although of a more lim- 
ited character), as shown in that argument, would seem to have 
been so extensive, that this particular application of it could hardly 
have been overlooked in framing the proviso of the second section. 
This however is not essential to the decision of the question. 
From the almost entire similarity of our process of attachment, 
with that of Massachusetts, we are not at liberty to pass by that 
case ; and it is a matter of great regret, that we cannot concur in 
the views of the very learned judge who delivered the opinion. 
So far as it relates to the question whether an attachment is a 
lien or security, it is not necessary to add anything to what has 
been already said upon that subject. If this lien or security were 
contingent or conditional it is not perceived why that should take 
it out of the express language of the proviso, which includes all 
liens and securities, valid by the laws of the state. The fact that 
it is dependent upon, and may be defeated by, a contingency, does 
not make it any the less a lien or security, so long as it exists. 
But the existence of the lien or security is, in our view, in no way 
contingent, conditional, or inchoate. Its existence does not depend 
upon the judgment. It exists, in its full force, from the moment 
the attachment is made ; as much so as a lien by judgment, upon 
the rendition of the judgment, in the states where that security is 
recognized. As we have already seen, it fastens itself upon, and 
binds the property at once, giving priority of right, and in the case 
of personal property, authorizing the sheriff, for the benefit of the cred- 
itor, to hold the possession, to maintain actions, and in some cases 
even to sell and dispose of the property itself, before either a default 
or judgment. It is originated by the suit, and sustained by the suit, 
but it is not part of it. It can only be made available through a judg- 
ment, but the judgment neither changes its nature, nor determines its 
validity ; nor does it operate to perfect the attachment. ‘The judg- 
ment establishes the existence of the demand upon which the 
attachment is predicated, and the security taken ; whereas it was 
before only alleged, and presupposed, for the purpose of the secu- 
rity. ‘The security is not inchoate, but it is conditional in the sense 
that liens by judgment are conditional. It depends upon contin- 
gencies whether it will ever be made available to the creditor, and 
so it is with liens by judgment, where there is a period when they 
cease to exist, if the judgment creditor has not proceeded to seize 
the property. A lien by attachment depends upon one contin- 
gency beyond liens by judgment, which is that the plaintiff sustains 
his suit ; but the fact that the law authorizes it to be fastened upon 
VOL. VII. — NO. Il. 11 
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the property, in invitum, before the existence of the demand js 
admitted, or ascertained, and that it may be defeated and dissolved 
if it shall appear that the plaintiff has no claim, neither disproves its 
existence as a security before the demand is ascertained, nor shows 
that it did not confer vested rights from the moment it was taken. 
A pledge to secure all demands which may be due from the 
pawner to the pawnee, is not the less a pledge, or the lien less per- 
fect, because it may appear, upon an accounting, that nothing is in 
fact due. And an accounting, by which the pawner is found in- 
debted in a certain sum, has no operation to perfect the pledge, 
although it ascertains the amount for which it stands as a security. 
Nor does the expiration of the day of payment, by which the 
pawnee obtains a right to sell the pledge and apply the proceeds 
in satisfaction of his demand, perfect the security, although it gives 
an absolute right to sell the pledge, which did not exist before. 
Whether any lien will be available to the party entitled to it, is 
usually a contingent matter, dependent upon his pursuing the regu- 
lar steps to enforce it. We cannot restrict the signification and 
meaning of the term “ liens,” or the term ‘ securities,” by any argu- 
ment drawn from the company in which they are found.  'The 
maxim, noscilur a sociis, cannot be applied here with that purpose, 
for much of the argument which must be founded upon it would 
restrict “ liens” to such as arise from contract alone, resting on pos- 
session. But this would prove quite too much, it being clear and 
well settled that this term has here a much broader meaning. And 
if these terms are applicable to securities obtained by the creditor 
through judicial or legal process, the course of argument that 
makes a subdivision in securities of that character, excluding those 
dependent upon remedial mesne process, seems to find nothing in 
their company, upon which to base an exclusion of that description. 
Nor can the provision in the third section that from the time of 
the decree in bankruptey, all the property and rights of property 
of the bankrupt shall be deemed divested out of such bankrupt, 
and vested by force of the decree in the assignee, affect this ques- 
tion. It of course could not have been intended, that this clause 
should defeat or impair any rights saved from the operation of the 
act, by the proviso of the second section; nor does the language 
admit of such a construction. ‘The property and rights of pro- 
perty are vested in the assignee ; but he takes them, as the bank- 
rupt held them, subject to all the liens, mortgages, securities, and 
incumbrances, of every description, saved by the proviso. Parker 
and Blanchard v. Muggridge, 5 Law Reporter, 358 ; Mitchell v. 
Winslow, 6 Law Reporter, 352. When the decree in bankruptcy 
is passed, it may relate back to the date of the petition, and the 
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rights and titles of the bankrupt vest in the assignee, by the rela- 
tion, from that period: but this relation does not extend. still fur- 
ther back, and avoid a security bond fide acquired. before the peti- 
tion, and saved by the proviso; and the question still remains, 
what is thus saved ? 

Nor can the interpretation of these terms be deduced, in any de- 
sree, from the fifth section of the act, providing for an equal dis- 
tribution of the bankrupt’s property and effects, except only for 
debts due to the United States, and those arising from such debts. 
By that section, if a ereditor comes in and proves his claim he 
waives all right of action and suit, and surrenders all proceedings 
commenced, and all judgments obtained. He may thus lose a 
lien. But the provision, that all the property and effects of the 
bankrupt shall be equally distributed, cannot limit the savings 
made by the act itself. If it was resorted to for that purpose, 
there seems to be no place to stop until the whole proviso is de- 
stroyed. ‘The policy of the act is an equal distribution of all that 
by force of the act comes to the hands of the assignee, among all 
who come in and prove their claims. But that there is another 
policy of the act besides this, is apparent from the proviso itself. 
Its policy is not to interfere with liens, mortgages and securities, 
bond fide acquired before a petition er act of bankruptey, and valid 
by the laws of the several states, so long as the creditor holding 
them does not ask a dividend out of the other property. Its ac- 
tual policy, therefore, in this particular, cannot be determined by its 
policy in relation to those who prove their claims under the bank- 
ruptcy, and by an inquiry how far the savings may be restricted 
in their favor, without doing violence to the language of the pro- 
viso. When we have ascertained the meaning of the proviso, we 
shall know the policy of the act. We cannot, therefore, reason 
from its policy, to give a construction to the proviso. ‘To restrict 
the general signification of its terms, because the policy of the act 
is to distribute the property and effects which do not fall within it, 
pro rata, among the creditors who come in and prove their debts, 
would be to condemn the policy which inserted the proviso itself, 
and to narrow it, by construction, because it ought not to have 
been there. 

Nor will it do for us to reason, that a security by attachment is 
not within the proviso, because, if the bankrupt obtains his dis- 
charge, he may, by force of the fourth section, plead it in bar of 
the action, and thus defeat the security. That would be to assume 
a construction of the fourth section, and upon that construction to 
found a limitation upon the language of the proviso, when, in fact, 
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the true construction of the fourth section may, in this particular, 
be dependent upon the construction first to be given to the proviso 
itself. It is true, that the language of the fourth section is in very 
general terms. The bankrupt who has surrendered his property, 
and conformed to the requisitions of the act, is entitled to a full 
discharge from all his debts, to be decreed and allowed by the 
court. And the certificate, when duly granted, is, in all courts of 
justice, to be deemed a full and complete discharge of all debts, 
contracts, and other engagements, provable under the act — may 
be pleaded as a full and complete bar to all suits — and shall be 
conclusive evidence, of itself, in favor of the bankrupt, unless im- 
peached for fraud, or wilful concealment of his property, Kc. 
But, notwithstanding the language of this section is thus broad, 
standing by itself, it must be construed, like the proviso, with refer- 
ence to other parts of the act. If it shall appear, upon examina- 
tion, that there are, and must be, exceptions in this particular — 
cases in which the certificate, from the very terms and spirit of the 
act, cannot be a bar to legal proceedings, cases in which it will not 
be a bar to the maintenance of actions for the recovery of debts — 
then the case of a lien, or security, by attachment on mesne_ pro- 
cess, may form one of those very exceptions ; and thus the broad 
language of that section, relative to a discharge, prove nothing 
whatever in relation to the eflect to be given to the proviso. ‘That 
there are, and must be, exceptions to this character, will be mani- 
fest when we come to that part of the case. 

‘The subsequent case of Cook, (5 Law Reporter, 443,) seems to 
us fully to settle, that an attachment upon mesne process is a lien 
or security, within the saving of the proviso. It was there held 
that the creditors, having attached property and obtained judgment 
before the petition in bankruptey, had a perfect right, wnder the 
attachment, notwithstanding no levy of execution had been made, 
and, so far as appears, no execution issued, at the date of the peti- 
tion. It was said, that the creditors had made their right or lien 
perfect by the judgment; that it was no longer a contingent or 
conditional right; but it had attached absolutely to the property, 
and remained a fixed and positive lien for thirty days after the 
judgment, by means of which the creditors, at their election, might 
obtain a preference of satisfaction, out of the property attached, 
over the other creditors. But we are clearly of opinion that by 
our laws, where an attachment has been duly made upon mesne 
process, a judgment for the plaintiff has no effect upon the security 
or lien obtained by the attachment, farther than this: it is one step 
to enable the plaintiff to avail himself of the security, for the satis- 
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faction of his debt, and will operate to dissolve the attachment if 
a levy of the execution is not made within the thirty days. it is 
not necessary to recapitulate what we have already said upon this 
point. ‘The attachment, or lien, or security, is not constituted by 
the judgment ; its validity is not dependent upon the judgment; it 
is not perfected by the judgment; nor is it enlarged or changed 
by the judgment. But it is, before judgment, a fixed and positive 
security for what may be recovered, by means of which the plain- 
tiff, at his election, may hold the property, and obtain a preference 
of satisfaction, provided he obtain a judgment, and provided he 
proceed to levy his execution within the limited time, and provided 
he complete the levy according to law. ‘This seems to be perfectly 
clear from the fact, that the oflicer who has attached personal pro- 
perty, has as perfect a right to hold the property, and to maintain 


any actions founded upon the attachment, before judgment, as he 
has afterwards. And the right to a preference of satisfaction de- 
pends upon the attachment, and not upon the judgment. 

In our view, then, attachments, even before judgment, must 
stand upon the same ground, in this respect, as judgments in other 
states, where they operate as liens ; and such judgments were held 
to be liens, within the saving of the 63d section of the bankrupt 
law of L800. Livingston v. Livingston, (2 Caines’s Rep. 300.) 
And they are admitted to be liens, within the proviso of the present 
act. Matter of Cook, (5 Law Reporter, 446. ) 

Our opinion upon this part of the case, however, is not left to 
rest upon our own reasoning alone. ‘The laws of Vermont, upon 
the subject of attachments, so far as this discussion is concerned, 
are understood to have quite as great a resemblance to those of 
this state as the laws of Massachusetts; and the courts of the 
United States, in that district, have directly settled that an attach- 
ment is, of itself, without regard to the recovery of the judgment, 
a lien, within the saving of the proviso. Mr. Justice Prentice so 
held in the district court, Downer v. Brackett, (5 Law Reporter, 
392); Matter of Rowell, (6 Law Reporter, 300.) And Mr. Jus- 
tice ‘Thomson, of the supreme court of the United States, (whose 
recent decease is so deeply to be deplored,) made a similar decis- 
ion, in Haughton v. Eustis, 5 Law Reporter, 505.) We may be 
in an error in this matter, but if it shall prove so, we shall have 
the consolation of knowing that it is one which has been shared 
with those distinguished jurists; and, furthermore, it can be pre- 
vented from working ultimate injustice, by the revision of the su- 
preme court of the United States. 

But another question remains, and that is, whether the certificate 
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of discharge, which the defendant has now obtained and pleaded, 
is a bar to the further maintenance of the action, and whether the 
attachment is not thereby defeated ? 

We have already referred to the broad terms of the fourth sec. 
tion of the act, by which the discharge and certificate, when duly 
granted, shall, in all courts of justice, be deemed a full and com- 
plete discharge of all debts, contracts, and other engagements of 
the bankrupt, which are provable under the act, and shall and 
may be pleaded, as a full and complete bar, to all suits brought in 
any court of judicature whatever. No allegation has been made 
that the plaintif?’s demand might not have bee n proved under the 
bankruptcy. He seems to have omitted to prove it, for the pur- 
pose of availing himself of his security. Were it not for the attach- 
ment, the discharge would furnish a good bar to the action. But 
if the attachment is saved by the act, the certificate obtained under 
the act ought not to destroy the attachment, unless that result is 
produced by some laches of the creditor, or by some insuperable 
obstacle in the case. ‘There is nothing to show any laches in the 
plaintiff. Lf, like others, he has been restrained by injunction 
from proceeding, or if the defendant asked and obtained a con- 
unuance, the plaintiff is in no fault. Nor is there any obstacle 
whatever in the way of securing to the plaintiff anything which the 
act saves to him. <A special execution, confining the remedy to 
the property, may be issued. Chickering v. Greenleaf, (6 N. UH. 
Rep. 51.) 

It is perfectly clear that there must be exceptions to the lan- 
guage of the fourth section; cases where the debt, which was 
provable under the act, and not proved, must be holden to subsist, 
notwithstanding the certificate of discharge. ‘Thus mortgages are 
saved by the proviso, and notwithstanding the certificate of dis- 
charge, the debt upon which a mortgage is predicated must be 
holden to subsist, so far as it is necessary to sustain eny legal pro- 
ceedings for the foreclosure of the mortgage. Under our statutes 
the conditional judgment must be entered, that if the amount of 
the debt is paid within two months, the judgment shall be void, 
otherwise a writ of possession shall issue. But, if the debt was 
fully and completely discharged, there would be a good defence to 
the mortgage, which is the incident to the debt. So in the case 
of alien by pledge. The discharge would be no bar to proceed- 
ings in equity for the sale of the ple dge, in order to apply the pro- 
ceeds in satisfaction of the debt. And so in cases where attach- 
ments have been made, and judgments obtained, before petition ; 
as in Cook’s case, where it is admitted that the lien is saved. ‘The 
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debt subsists, notwithstanding the discharge, so far as to uphold the 
attachment, and execution, and the right to sell the property upon 
it. And this is not because there is no opportunity to plead the 
discharge, after judgment; for if the discharge operated to defeat 
the debt, the judgment creditor, to whom nothing would then be 
due, might be, and ought to be, restrained by injunction, from sell- 
ing the property attached. 
‘I'he proviso in saving liens, mortgages, and other securities, saves, 

as an incident, the means of making them effectual and available. 
This is a common principle in cases of grants. Where anything is 
granted, whatever is essential to the enjoyment of it passes as an 
incident. And so of things reserved. Cocheco Man. Co. v. Whit- 
tier, (10 N. H. Rep, 313.) The principle is as sound when applied 
to the reservations and savings ina statute. Whatever is neces- 
sary to make the savings of the proviso effectual is reserved from 
the operation of the act, and such cases form exceptions to the 
matter of the fourth section, so far as is necessary for that purpose. 
It is only by thus construing the different parts of the act together, 
and making exceptions where exceptions are necessary, that it is 
made to form a consistent whole. 
Another exception to that part of the fourth section, which 
makes the discharge and certificate a complete bar to all debts 
which were provable under the act, is found in the case of fidu- 
ciary debts, under the construction given to the act in The Matter 
of Tebbetts, (5 Law Reporter, 265-267.) It is there held that such 
debts are provable under the proceedings in bankruptcy, equally 
with other debts, at the creditor’s election. If the fiduciary credi- 
tor elects to come in and prove his debt, and to take a dividend, 
he is barred of all other remedy therefor, except out of the assets. 
If the creditor does not prove his debt, it is not extinguished by the 
discharge and certificate. But in granting the certificate no excep- 
tion is to be made of such debts, “ for if they are by implication 
excepted from the operation of the act, where the fiduciary credit- 
or does not elect to come in and prove his debt, and take a divi- 
dend under the proceedings, it is plain that the terms of the dis. 
charge and certificate cannot control his rights ; and that his debt 
will not be barred or extinguished thereby ; but he may, if the dis- 
charge and certificate are pleaded to any suit for his debt, reply the 
fact that it is a fiduciary debt.” — (5 Law Reporter, 267.) Having 
settled that an attachment is a lien, or security, saved by the act, 
the clause just cited covers the whole ground. The certificate be- 
ing pleaded, the plaintiff may well, as he has done, reply the fact 
that there is an attachment, saved from the operation of the act, 
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and pray such a judgment as will enable him to avail himself of 


what is thus saved to him. 


It was early seen and stated, that 


such might be the construction of this part’of the act. (4 Law Re. 


porter, 405.) 


Under the bankrupt act of 1800, it being held that an attach- 
ment, under the laws of Connecticut, made before the passage of 
the act, created a lien within the saving of the act; 
held by the superior court, and the court of errors, that the certifi- 
cate was not a bar to the suit, but that execution should issue only 


against the property attached. 


Rep. 117.) 


it was also 


Ingraham v. Phillips, (1 Day’s 


And upon this part of the present case, also, our opinion is in 
concurrence with that of Mr. Justice Prentiss, distinctly expressed 
in the Matter of Rowell, (6 Law Reporter, 300.) See also 5 Law 


Reporter, 400. 


The repeal of the bankrupt law renders any opinion respecting 
its construction comparatively of minor importance, and it could 
hardly have been deemed necessary to set forth our views upon thie 
subject matter of this case so much at large, were it not for the 
conflicting opinions already adverted to in the courts of the United 
States, and for the fact that many other cases, it is understood, are 
still upon our dockets, dependent upon the principles which govern 


this case. 


We have only to remark, further, in conclusion, that we have 

been strongly impressed, from the first, with the views now ex- 
oe ’ b] 

pressed ; and the extended examination we have made has left no 


reasonable doubt upon our minds respecting the result. 


A special 


judgment must be entered for the plaintiff, in the common pleas, 
and execution be issued against the property attached, in accord- 
ance with this opinion. 


Circuit Court of the United States, Maine, May Term, 1844, a/ 


Portland. 


Unrrep Srates v. Tue Canat Banx. 


The United States have no such priority over other creditors of their debtors, as 
to entitle them to a prior satisfaction, by attachment and levy, over prior at- 


taching creditors. 


In Massachusetts and Maine, a creditor, attaching real estate, can hold the same 


against a person purchasing prior to the attachment, but whose deed is not re- 
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corded until after the attachment ; provided the attaching creditor has no notice 
of the deed, at the time of the attachment. 
The United States, by attachment and levy of execution upon real estate, do not 
acquire any better title to the same, than the debtor himself had. 
B. attached certain land, as the property of C. October 4, 1839, and levied an ex- 
ecution thereon, November 11, 1840. C. conveyed the same land to H. by deed, 
prior to the attachment, but the deed was not recorded until October 26, 1839, 
and B. had no notice thereof, prior to that time. The United States recovered 
judgment against C. and Hi. on duty bonds, subsequent to October, 1839, and 
levied their execution on the same premises, prior to November 11, 1840, ‘ as 
the estate of any or all the debtors.’’ It was Aeld, that the United States were 
not entitled to a priority against B. 


Tis was a writ of entry, on the plaintiffs’ own seisin, wherein 
they demanded of the defendants seisin and possession of certain 
premises, situated in Portland, Maine, described in the writ. It 
appeared, from the agreed statement of facts, that on the 24th of 
October, 1839, the present defendants attached certain real estate, 
of which the demanded premises composed a part, on a writ 
against James C. Churchill and Caleb 8. Carter. Having obtained 
judgment, the present defendants caused their execution to be 
duly levied thereon, November 11, 1840, agreeably to the laws of 
Maine. It also appeared, that on the day of October, 1539, 
Churchill, and Churchill and Carter, conveyed the demanded pre- 
mises, by certain deeds, to Noah Hinkley; but the deeds were 
not recorded, nor their existence known to the present defendants, 
until October 26, 1839, and no change of possession of the pre- 
mises had taken place. It further appeared, that the plaintiffs, 
after the attachments before mentioned, commenced suits against 
the said Churchill, Carter and Hinkley, on duty bonds, falling due 
subsequent to the attachments before mentioned ; that they recov- 
ered judgment, and caused their executions, issued thereon, to be 
levied on a part of the demanded premises, ‘ as the estate of any 
or all the debtors,” prior to the levy of the defendants’ executions 
before mentioned. It was agreed, that the conveyances from 
Churchill, and Churchill and Carter, to Hinkley, were not an as- 
signment and transfer of all their property, and that they never 
made a general assignment of all their property, until long after 
that transaction, when they did so under the provisions of the 
bankrupt law, in 1842. 

If, upon these facts, the plaintiffs could maintain this action, 
judgment was to be entered in their favor, for that part of the de- 
manded premises included in their levy ; otherwise, judgment was 
to be rendered for the defendants. 
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Parks, district attorney, for the United States; Goodenow, for 


the tenants. 


Srory, J. delivered the opinion of the court, as follows: Upon 
this statement of the facts, several questions have been suggested, 
In the first place, whether the United States have any priority, or 
privilege, in respect to the debts due to them by their debtors, 
over the debts due to private persons, so as to entitle them to a 
prior satisfaction, upon any judgments obtained against their debt- 
ors, out of the property attached, before other attaching creditors, 
whose attachments are of an earlier date. In my judgment they 
have not. It has long since been settled, by the solemn adjudica- 
tions of the supreme court, that the United States do not possess 
any general right of priority or privilege over private creditors, for 
the satisfaction of the debts due to them, founded upon any gene- 
ral prerogative, belonging to the government in its sovereign ca- 
pacity; but that all the priority or privilege, which the government 
is at liberty to assert, is or must be founded upon some statute, 
passed by congress, in virtue of its constitutional authority. ‘This 
was expressly so held, in United States v. Fisher, (2 Cranch R. 35s, 
396,) and the doctrine has ever since been strictly adhered to. 
United States v. Hooe, (3 Cranch R. 73); Prince v. Bartlett, (> 
Cranch R. 431); Thelesson v. Smith, (2 Wheat. R. 396) ; United Slates 
v. Howland, (4 Wheat. R. 108) ; Conard v. Atlantic Insurance Co., 
(1 Peters R. 387.) It is not here, as it is in England, where th: 
sovereign is entitled, in virtue of his prerogative, to a priority over 
private creditors, for satisfaction of the debts due to the crown. 
(Com. Dig. Prerogative, D. 86; Id. Debt, G. 8,G. 9.) Four 
classes of cases only are provided for, by the act of 3d of March, 
1797, ch. 74, § 5; and the same are in substance re-enacted, in 
the Revenue Collection act of 1799, chap. 128, § 65. First, cases 
where the estate and effects of any deceased debtor in the hands 
of his executors or administrators, are insuflicient to pay his debts. 
Secondly, cases where the debtor, not having property sufiicient to 
pay all his just debts, has made a voluntary assignment thereol, 
for the benefit of his creditors. Thirdly, cases where the estate 
and effects of an absconding, concealed, or absent debtor, have 
been attached by process of law. And, fourthly, cases where the 
debtor has committed a legal act of bankruptey. The debtors, in 
the present case, do not fall within either of these predicaments. 
But the case of Prince v. Bartlett, (8 Cranch, 431,) is directly in 
point, to the very case of conflicting attachments ; and decides, 
that in such a case the private creditor, having the prior attachment 
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on the property, is entitled to a preference over the subsequent at- 
tachment of the United States. 

‘ In the next place, the question arises, whether an attaching cre- 
ditor is entitled to satisfaction, out of the real estate of his debtor, 
against a bond fide purchaser of the same estate, for a valuable 
consideration, without notice, whose deed is not recorded in the 
registry of deeds, until after the attachment is made. As an ori- 
ginal question, I should have entertained very great doubts, 
whether the attaching creditor had any such right; at least, unless 
the purchaser fraudulently, or by gross negligence, withholds his 
deed from being recorded until after the attachment, and thereby 
designedly misleads, or actually injures the other creditors of the 
debtor. My opinion upon this subject, independent of authority, 
would be, that an attaching creditor, in all cases, except cases of 
such fraud, or gross negligence, can entitle himself only to the 
same interests and rights in the estates attached, as the debtor him- 
self has, or would have, at the time of the attachment, against the 
purchaser. But I understand that, under the local laws of Massa- 
chusetts and Maine, (which upon this subject are the same,) it has 
been held, that the attaching creditor is entitled to a prior satisfac- 
tion, out of the real estate attached, if he has not, at the time of 
the attachment, any notice of the prior unrecorded deed ; or if the 
purchaser has not, with all reasonable diligence, procured his deed 
to be recorded. See Farnsworth vy. Child, (4 Mass. R. 637); Da- 
vis v. Blunt, (6 Mass. R. 487); Prescott v. Heard, (10 Mass. R. 
60): Priest v. Rice, (A Pick. R. 164); Cushing v. Hurd, (4 Pick. 
R. 253). See also, Briggs v. French, (2 Sumner R. 251); Slan- 
ley v. Perley, (5 Greenl. R. 369). In the present case, it is not 
suggested, that Hinkley’s deed might not, with reasonable dili- 
gence, have been recorded, before the attachment of the tenants 
was made. Following, therefore, the local decisions upon this 
subject, which, as a rule of real property, governing many titles in 
the state, and also as a construction of the nature and operation of 
local statutes, ought, in my judgment, to be followed, I have no 
ditliculty in saying, that the attachment of the tenants has a priority 
over the conveyances to Hinkley. 

Then, in the next and Jast place, does it make any difference, 
that the United States are attaching creditors of Hinkley, and 
have levied their execution upon the demanded premises? — In 
my Opinion it does not. Generally speaking, an attaching creditor 
is deemed to be in the same situation as a second purchaser, ac- 
cording to the decisions in Massachusetts and Maine ; and we all 
know, that a second purchaser is not atiected with the title of any 
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third persons in the property, of which he has no notice. In thie 
present case, Hinkley’s title was subordinate to that of the tenants, 
under their prior attachment, and the United States can properly 
claim, against the tenants, the same rights only that Hinkley him- 
self might claim; for the title of the United States is but a deriv- 
ative title under Hinkley. The case is not like that of Coffin v, 
Ray, (1 Metce. R. 212,) where the grantee, under whom the at- 
taching creditor claimed, had notice of the unregistered deed of a 
prior grantee, and the court held, that as the attaching creditor 
had no notice of such prior deed at the time of his attachment, 
although he had before the levy of the execution, he was entitled 
to hold against the grantee of such prior deed. Here, the United 
States, at the time of their attachment, either knew, or might have 
known, of the prior attachment of the defendants, and that Hink- 
ley’s deed was not, at that time, recorded. But whether the 
United States did know, or might have known, of the prior attach- 
ment of the tenants, or not, is immaterial, since such knowledge 
in Hinkley could not have given validity to his title, against the 
prior attachment of the tenants. And if the United States are to 
be treated as purchasers at all, they must be treated as purchasers 
of all Hinkley’s rights in the premises, subject to the prior incum- 
brances thereon. The case of Coffin v. Ray, (1 Mete. R. 212,) 
certainly goes very far, and places the attaching creditor in a 
better situation, than that of the grantee, under whom he claims 
title. But it is distinguishable from the present case in the mate- 
rial circumstance, that in that case, the notice created a mere per- 
sonal equity, affecting the grantee alone, and thus would deprive 
him of the right to set up his title, as a bond fide purchaser, with- 
out notice, against the prior grantee ; whereas, in the present case, 
the attaching creditor, by his prior attachment, acquired a right in 
rem, and no personal equity whatsoever applies to him, founded 
upon notice of Hinkley’s deed, of which the United States could 
avail themselves. Judgment for the tenants. 


Supreme Judicial Court, Massachusetts, May, 1844, at Boston. 
O’Brien v. BrapLey AND OTHERS. 
Testimony of the party to the record inadmissible — Practice. 


Tus was an action for a libel alleged to have been published in 
the Daily Mail, newspaper, of which the defendants were proprie- 
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tors. To prove the partnership of the defendants, the plaintiff 
called one of them, who was in court. 

Rogers and Bigelow for the defendants. Is this proper? The 
witness is a party to the record. 

Hallett, with whom was Wellington, for the plaintiff. We can 
call the defendants if we choose to take the risk. Their inter- 
est is against us, and we can waive that objection. It has been 
allowed in the court below. 

Witpt J. I believe there have been some recent English de- 
cisions to the same effect, but I understand the law to be different 
in this commonwealth. ‘The reason is, that it holds out a temp- 
tation to perjury to allow a party to be put upon the stand. Be- 
sides, our statutes provide for a bill of discovery. 

Bigelow, in the course of the defence, offered certain testimony, 
to which objection was taken on the ground that the specification 
of defence was not broad enough to cover it. 

Wupe J. The specification seems to be broad enough. 

Hallett. It is too general. We could not learn from it that such 
evidence would be offered. 

Wellington. May it please your honor, at the first of the term, 
when the docket was called, I moved for a specification of defence, 
and it was only furnished last Saturday. We have hardly had 
time to examine it. 

Wipe J. That makes no difference. No matter if it had not 
been filed till just before beginning the trial. You did not move 
in the matter. After going to trial, it is too late for you to ob- 
ject to the sufficiency of the specification. 


Court of Common Pleas, Massachusetts, April Term, 1844, at Boston. 


CocGesuaLL v. FREEMAN. 
Practice — Cross ex2mination of witnesses to general reputation. 


Trover for certain goods taken by the defendant, a deputy of the 
sheriff, on a writ in favor of one Swan. The plaintiff claimed the 
goods by virtue of a sale, and offered the original owner to prove 
his title. On the part of the defendant a witness testified that the 
general reputation of the plaintiff’s witness for truth and veracity 
was not good. 

W. Brigham, for the plaintiff. Whom have you heard say that 
his general character for truth and veracity was not good ? 

P. W. Chandler, for the defendant, contended that the ques- 
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tion was not a proper one. ‘The inquiry should be as to the gen- 
eral reputation of the witness, and not as to particular persons 
who have spoken of him. 


Merrick J. I think the question is a proper one, for the pur- 
pose of testing the witness. I doubt whether there are any au- 
thorities upon the point, either way ; but the practice, so far as I 
know, is universal to allow such a question, on cross-examination. 


Municipal Court of the City of Boston, May 1844. 
Commonweattu v. Davis. 
A broker, employed as such, who receives money for the purpose of purchasing 
a draft, and converts the money to his own use, is not indictable under the Re- 


vised Statutes of Massachusetts, ch. 126, § 29. 


Tue defendant was indicted for embezzlement under the provision 


of the Revised Statutes, ch. 126, sec. 29, which provides, that “ if 


any officer, agent, clerk or servant of any incorporated company ; 
or if any clerk, agent, or servant of any private person or of any co- 


partnership, except apprentices and other persons under the age of 


sixteen years, shall embezzle, or fraudulently convert to his own use, 
or shall take or secrete, with intent to embezzle and convert to his 
own use, without consent of his employer or master, any money or 
property of another, which shall have come to his possession, or 
shall be under his eare, by virtue of such employment, he shall be 
deemed, by so doing, to have committed the crime of simple lar- 
ceny.”” John H. Moffatt testified that he went to the defendant as a 
broker, to purchase a draft on New York for $75, and had paid him 
therefor ; that the defendant agreed to send the draft to New York 
within a day or two after, but had neglected so to do; and that 
Davis had not paid him the $75 on demand, but had admitted 
that he had used the money in his own ordinary business. 

S. D. Parker, attorney for Suffolk, for the commonwealth. 

William Whiting, for the defendant. 


Auten J. ruled that where a broker, employed as such, who re- 


ceives money for the purpose of purchasing a draft, and instead of 


purchasing the same, converts the money to his own use, in such 
manner as was represented by Moflatt to have been done in this 
case, he is not indictable under the statute. That this resembled 
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the case of a person going to a grocery store to purchase tea, 
which is usually kept there for sale, the grocer receives the pur- 
chase money for the article, but says that he has not the tea then 
on hand, but will get it, and then uses the money so received, but 
does not get the tea, and refuses to let the purchaser have either 
the tea or the money ; this is a breach of trust. Verdict for the de- 
fendant. 


Supreme Judicial Court, Massachusetts, May Term, 1844, at Lenox. 


[Opinions of the full court were given in the following cases argued at the September 
Term previous, and continued for advisement. H. B.] 


CLark v. PHELPS AND OTHERS. 


The defendants gave the plaintiff a note for twenty-five hundred dollars, payable 
in one year with interest. At the time of giving the note, they also agreed ver- 
bally to pay eight per cent. interest. When the note fell due, they paid two hun- 
dred dollars, which is just eight per cent. on the principal sum, and gave a new 
note for the principal sum in twenty-five hundred dollars, payable on demand, 
with a verbal agreement to pay eight per cent. on the last note. Held, by the 
court; that this last note was not usurious, and judgment was rendered for the 
full amount and simple interest. The court adhered to their decision in Buiter field 
v. Kidder, (8 Pick. 512.) 


'TownseEND tv. ‘TOWNSEND. 


This was an action of assumpsit for the price of a farm sold by the plain- 
tiff to the defendant. The plaintiff conveyed the farm to the defendant, his 
son,and the latter promised to give back a life lease, and also to support the plain- 
tiff and his wife. He refused to execute the life lease. The plaintiff's counsel 
contended that the defendant having obtained the deed on a promise he after- 
wards refused to fulfil, the contract should be treated as rescinded by him, and 
then indebitatus assumpsit would lie for the value; but the court decided that 
the case was within the statute of frauds, and that the plainuff could not recover. 


Kitpurn v. Lyman. 


In this case the court decided, that an attachment of property in a suit prior to 
the time when the insolvent law of 1838, ch. 163, took effect, was not dissolved 
by that statute ; but was saved by force of the provisions of the twenty-fifth sec- 
tion of that act. This decision can be of little practical importance now. That 
Jaw has been so long in force, that most cases commenced before its enactment 
must have gone into judgment. An interesting question remains undecided, viz. 
whether an attachment made during the suspension of the insolvent law is dis- 
solved in cases pending, when it was revived by the repeal of the bankrupt law 
of the United States. The court will probably decide that such attachments 
were dissolved, as they held that the attachment in the principal case was saved 
by force of said 25th section. 
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Selections from 21 Maine (8 Shepley’s) Reports. 


ACTION. 

The purchaser of an equity of re- 
demption, where the mortgagee has not 
made an entry, may maintain an action 
of trespass, guare clausum, against the 
mortgagor in possession to recover the 
rents and profits, and without previously 
making anentry. Fox v. Harding, 104. 

2. Where four persons jointly pro- 
cured insurance to be made on a vessel 
owned by them jointly, and afterwards, 
while the ownership remained the same, 
a loss happened; it was he/d, that an 
action on the policy by one of the four, 
to recover his share of the loss, could 
not be maintained. All the owners 
should have been joined as plaintiffs. 
Blanchard v. Dyer, 111. 

3. In an action where it appeared, 
that the money claimed was paid ex- 
pressly towards a note which the de- 
fendant held against the plaintiff; and 
which had been afterwards sued by 
the defendant, and judgment recovered 
thereon, after an appearance therein, 
by his attorney, and after numerous 
continuances of the action; it was held, 
that the money could not be recovered 
back. Weeks v. Thomas, 465. 

4. If the obligor makes an express 
promise of performance to an assignee 
of the bond, the assignee may maintain 
assumpsit in his own name upon such 
promise. Warren v. Wheeler, 434. 


ATTORNEY AT LAW. 

Where an action had been com- 
menced by R., a counsellor and attorney 
at law, in favor of P. against W., and 
during the pendency of the suit, the 
creditor and debtor agreed to settle the 
demand in a certain manner, * provided 
W. would pay the expenses; ’’ and on 
application of P. and W. to the attor- 
ney, he handed them his bill, charging 


to P. in one item the taxable costs, and 
in another, ‘‘commissions on amount 
secured by attachment:*’ and * W. 
took the bill, and looked at it, and told 
R. that he would pay it before he went 
out of town;’’ and thereupon the de- 
mand was settled in the manner pro- 
posed, without including any costs or 
expenses; afterwards P. informed R. 
of the settlement, “ when W. told R. 
that he would call and settle it before 
he went out of town, and R. said, that 
would be satisfactory ; ’’ and afterwards 
W. paid R. the amount of the taxable 
cosis. It was held, that an action by R. 
against W. for the balance of the bill, 
being the amount of the item of charge 
for commissions, could not be main- 
tained. Rowe v. Whittier, 545. 

2. If orders be given by the cred- 
itor to an attorney ‘‘to obtain imme- 
diate security ’’ for a demand, the whole 
manner of doing it, is left to the dis- 
cretion of the attorney, and the creditor 
is bound by his acts. Rice v. Wilkins, 
558. 


BETTING. 

M. delivered his horse to L. in Au- 
gust, 1840, and at the same time re- 
ceived the note of the latter for one hun- 
dred dollars, to be paid when M. V. B. 
should be elected president of the United 
States, if elected at the then next No- 
vember election, and should live until 
that time. M. V. B. lived until that 
time, but was not elected ; and in Feb- 
ruary following M. demanded the horse 
and payment of the note of L., and 
brought his action of assurmpsit on the 
note, and for the value of the horse as 
sold and delivered. It was held : — 

2. That if the contract, which was 
to be considered but a bet on the event 
of the then pending election of president 
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of the United States, was lawful, then 
the plaintiff cannot recover, as he has 
lost his bet. 1 

3. That if it be unlawful, he cannot 


recover on the note ; nor for the value of 


the horse, delivered under such unlaw- 
ful contract, unless the statute against 
gaming will aid him : 

4. And that this statute will not aid 


him, because if the winning has been of 


goods, &e. which have been delivered, 
then the statute remedy is by an action 
of trover, or a special action of the ease, 
commenced within three months of the 
time when the goods were delivered. 
Marean v. Longley, 26. 


BILLS OF EXCHANGE AND PROMISSORY 
NOTES. 

Tn an action on a promissory note, pay- 
able on demand at a particular place, no 
averment or proof of a demand on the 
part of the plaintiff is necessary, to en- 
title him to maintain his suit. McKen- 
ney v. Whipple, 98. 

2. Inan action by an indorsee against 
an indorser of a note, declaring on the 
indorsement, with the money counts, 
and where it does not appear but that 
the plaintiff has a right of action on the 
note against both indorser and maker, 
he cannot rescind the contract, and on 
the money counts recover of the indorser 
the consideration paid him for the note, 
by proof that it was obtained of the 
maker by fraud and misrepresentation, 
without returning the note to the in- 
dorser. Cushman v. Marshall, 122. 

3. If a bank, having discounted an 
indorsed bill, sends it to another bank for 
collection, and that bank to a third for 
the same purpose, by which a demand 
is made on the acceptor through a no- 
tary, who makes his protest and pre- 
pares a notice to the indorser, which is 
sent with the protest back to the second 
bank ; the protest must be regarded as 
containing notice of the dishonor of the 
bill, and the keeping them on hand ull 
the second day after the receipt thereof, 
without forwarding any notice of the 
contents to the indorser, is an unreason- 
able delay which discharges his liability 
as indorser. Northern Bank v. Wil- 
liams, 217. 

4. Ifa promissory note has been in- 
dorsed and transferred to an indorsee 
for value before it fell due, and is avail- 
able in his hands, want of consideration 
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cannot be set up as a defence against 
his indorsee, although the latter had 
been notified before the transfer to him, 
that the note was without consideration. 
Dudley v. Lattlefield, 418. 

5. When the payee of a promissory 
note writes the words ‘** holden with- 
out demand or notice,’’ on the back of 
the note, and signs it, and another per- 
son writes his name directly below it; 
whether this is or is not to be consid- 
ered a waiver of demand and notice 
on the part of the second indorser, an 
agreement by him to waive demand and 
notice may be proved by oral evidence, 
or may be inferred from circumstances. 
Ticonic Bank v. Johnsen, 426. 

6. Where a note is discounted at a 
bank for the benefit of the first indors- 
er, and the money is passed to his credit 
as a deposit, and a portion of it remains 
in the bank until the note becomes pay- 
able ; it would seem to be optional with 
the bank to retain this money in part 
payment of the note, or not. ‘The 
omission to retain it, cannot destroy the 
right to recover of another indorser the 
full amount. J. 

7. Where a note is indorsed after it 
falls due, a demand on the maker and 
notice to the indorser are necessary to 
charge the latter, although such demand 
and notice might have been unavailing, 
by reason of the insolvency of the maker 
at the time of the indorsement and after- 
wards. Greely v. Hunt, 455. 

8. In an action by the payee of a 
draft against the drawer, where it ap- 
peared that the plaintiff was one of two 
assignees of the effects of the acceptor, 
it was held, that the burthen of proof 
was on the defendant, to show that the 
plaintiff, as assignee, had funds in his 
hands to go, either wholly or partially, 
to pay the draft. Fiske v. Stevens, 457, 

9. Where an assignment of his effects 
was made by the acceptor of a draft for 
the benefit of his creditors, containing a 
release of the debtor from all his liabili- 
ties ; and the payee of the draft, with 
the verbal approbation of the drawer, 
wrote upon the assignment in the list 
of creditors, a description of the draft, 
** for whom it might concern ;’’ it was 
held, that this would not discharge the 
drawer from his liability. Jd. 


CANCELLING OF DEED. 
The cancellation of an unrecorded 


13 
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deed by the consent of parties to it may 
operate to restore the estate to the 
grantee, if the rights of third persons 
have not intervened ; but it cannot have 
that or any other effect against the rights 
of such third parties. Nason v. Grant, 
160, 
CONTRACT. 

If one would enforce a contract which 
operates as a penalty, although the dam- 
ages may be liquidated, he should show 
that he has performed all the acts in- 
cumbent on him to perform to bring the 
ease clearly within the contract. Ches- 
ley v. Welch, 50, 


CONVEYANCE. 

The proprietor of a one hundred and 
twenty acre lot conveyed a_ portion 
thereof, describing it thus in his deed. 
**’Twenty acres of land in lot 56 in the 
120 acre lot, west side of Royal's river, 
in N. Y., bounded as follows, viz. be- 
ginning on the westerly side of said 
river, by the river, at the dividing line 
betwixt the land owned by H. R. and 
the grantor in the aforesaid lot, thence 
running westerly on the said dividing 
line so far that a line running southerly 
parallel with the westerly end line of 
said Jot until it comes within six rods of 
the southerly side line of said lot, thence 
easterly, keeping the width of six rods, 
from said side line to Royal's river afore- 
said, thence by said river to the bounds 
first mentioned, containing twenty acres 
of land.’’ And it was held, that the 
grantee was entitled to have the lot con- 
veyed to him marked upon the earth in 
such a manner, that the westerly line 
should be parallel to the westerly line 
of the whole lot, and that the lot should 
extend southerly to within six rods of 
the southerly line, aad that the line 
might at that end be made to termi- 
nate as near the river, there being no 
length of line in the deed there, as 
should be necessary to make twenty 
acres as nearly as might be, preserving 
some length to that line. Dunn v. 
Hayes, 76. 

2. But if an actual location of the 
land, according to the monuments in 
the deed, had been made after its exe- 
cution by the agreement of the parties, 
then owners of the land, it would be 
binding upon them and their grantees, 
and could not be varied by either owner 
alone afterward. Jd. 


3. Although the estate is held in 
her right, a woman under coverture can- 
not be bound by her verbal assent or 
actual knowledge of a conveyance of 
her lands by her husband ; and there- 
fore her knowledge of or assent to such 
conveyance, is not necessary in order to 
render the deed operative against the 
husband. Rangeley v. Spring, 130. 

4. A deed of land, absolute and un- 
conditional in its terms, but made, as 
appears by minutes of the grantees in 
managing their own affairs, to secure 
the payment of a loan of money, is not, 
by our statutes, a mortgage; and when 
the time stipulated for the payment of 
the money has elapsed, and payment 
has not been made, the estate becomes 
absolute in the grantees: although a 
court having general equity jurisdiction 
might regard such a conveyance as a 
mortgage. Thomaston Bank v. Stimp- 
son, 195, 

5. A lot of land was conveyed, and 
described as bounding on one end upon 
a pond; and it appeared that there was 
a narrow cove or arm of the pond ex- 
tending from the pond across the lot; 
and that if the land conveyed was limit- 
ed by this cove, that the lines would not 
correspond with those of the adjoining 
lots, and there would remain a portion 
of land not conveyed, between the cove 
and the pond. It was held, that the 
land granted extended across the cove 
to the main body of water called the 
pond. Nelson v. Butterfield, 220. 


DONATIO CAUSA MORTIS. 

A donatio causa mortis is good, 
although a chose in action, aceompa- 
nied by a mortgage as collateral securi- 
ty therefor; and notwithstanding it were 
in trust for the benefit of others besides 
the donee. Borneman v. Sidlinger, 185. 

2. A married woman may be the re- 
cipient of such a donation, provided her 
husband was assenting thereto, even if 
he was the debtor. Jd. 

3. And if the donation has once vested 
for the benefit of the donees, it is out of 
the power of the husband to alienate it, 
to their prejudice. Jd. 


DOWER. 

The practice of executing the deed 
by the wife, in order to bar her of her 
claim to dower, at a time many days 
subsequent to that on which the hus- 
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band had executed it, is common and 
unobjectionable. Frost v. Deering, 156. 

2. It is a well-settled rule, that a 
deed, or other instrument, is well exe- 
cuted, if the name of the party be put 
to it by his direction and in his pres- 
ence, by the hand of another person. 
And the wife may well so execute a 
deed releasing her right of dower. 
1b. 

3. And it is as competent for her 
to have her name so placed by her hus- 
band, by her direction, as by any other 
person. Jb. 

4. The wordsin adeed, *‘ In witness 
whereof I, the said C. L. and S. wife 
of the said C. L., in token that she re- 
linquishes her right to dower in the 
premises, have hereunto set our hands 
and seals,’’ are sufficient for the pur- 
pose. Ib. 

5. Where the subscribing witnesses 
have been called, and have failed to 
prove the execution of the deed by her, 
wherein she relinquishes her claim, the 
admissions of the demandant in a writ 
of dower, made during her widowhood, 
of her having executed the deed, are 
admissible as the next best evidence of 
the fact. Jb. 

6. In the St. 1821, c. 40, “ con- 
cerning dower,”’ the word juinture was 
used in its well-known and established 
legal sense; and must be a freehold 
estate in lands or tenements, secured to 
the wife, to take effect on the decease 
of the husband, and to continue during 
her life at the least, unless she be her- 
self the cause of its determination. 
Vance v. Vance, 364. 

7. But by that statute no jointure 
can prevent the widow from having 
her dower, unless made before mar- 
riage, and with the consent of the in- 
tended wife. Jb. 

8. A legal jointure cannot be com- 
posed partly of a freehold, and partly 
of an annuity not secured on real es- 
tate. Jb. 

9. Marriage is a good consideration 
for ante-nuptial contracts, and they are 
binding upon the parties, when fairly 
made, although there be no trustee or 
third party named in them. J). 

10. There can be no estoppel by 
executory covenants not to claim a right 
which is first to accrue afterwards. Jd. 

11. It is only where there is a war- 
ranty of title, that covenants can operate 
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to bar or rebut a future right not then in 
existence. Jb. 

2. The covenants of the wife with 
her husband, before the marriage, that 
she will not claim dower in his estate, 
cannot operate by way of release, es- 
toppel, or rebutter, to bar her of her 
dower. Th. 

13. If the widow, after the decease 
of her husband, refuse to receive the 
provision made for her as the considera- 
tion of her covenants, this, too, would 
prevent the covenants from depriving 
her of her dower. Jd. 


EQUITY. 

When a man can readily remove diffi- 
culties standing in the way of his pre- 
vailing in a suit in equity, and does not 
do it, such difficulties become insur- 
mountable. Gordon v. Lowell, 251. 

2. Although the statutes provide, 
that any person, who should knowingly 
aid or assist in any attempt, by a debtor, 
to conceal his property from his credit- 
ors, should be liable to any creditor de- 
frauded in a penalty, and that he should 
also be subject to be punished eriminal- 
ly; yet a court of equity will not aid in 
the infliction of penalties, but will en- 
deavor that strict justice shall govern in 
the transactions between individuals. 
Ib. 

3. A court of equity will assist 
a judgment creditor to discover and 
reach the property of his debtor, who 
has no property that can be reached by 
an execution at law, and especially 
when it is attempted fraudulently to 
secrete it. Jb. 

4. When a creditor has, through the 
instrumentality of a court of equity, 
sought out and discovered the property 
of his debtor, which he had before been 
unable to discover and seize upon exe- 
cution at law, he becomes entitled to a 
preference over other creditors, to have 
his judgment first satisfied, even under 
the insolvent laws. J). 

5. In equity, to control the answer, 
the evidence against it inust be equiva- 
lent to that of the testimony of two 
credibie witnesses, testifying to the con- 
trary. Gould v.. Williamson, 273. 

6. This evidence, however, may in 
this, as in other cases, be by way of 
inference from circumstances, which are 
sometimes more convincing than direct 
testimony ; and in the development of 
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fraud, furnish almost the only source to 
be relied upon. Jd. 

7. When a person will, in his an- 
swer under oath, state that to be a fact, 
which he believes to be true, when he 
has at hand the means of ascertaining 
whether it be true or not, it is a cireum- 
stance strongly indicative of fraud, if it 
be not true. Jb. 


EVIDENCE. 

A child of any age, capable of dis- 
tinguishing between good and evil, may 
be examined on oath; and the credit 
due to his statements, is to be submitted 
to the consideration of the jury, who 
should regard the age, the understand- 
ing, and the sense of accountability for 
moral conduct, in coming to their con- 
clusion. State v. Whittier, 341. 

2. A preliminary examination of a 
child under fourteen years of age, prior 
to his testifying to the jury, is only ne- 
cessary to satisfy the presiding judge, 
that he may testify; and if the judge is 
satisfied of the propriety of admitting 
the witness, it is sufficient for that pur- 
pose. Jb. 

3. Where an interested deponent 
states in his deposition, that the party 
calling him, and in whose favor the 
interest is, has given him a release, but 
no release is produced, either at the 
time of the taking of the deposition, or 
at the time it is offered in evidence at 
the trial, the deposition is inadmissible. 
Southard v. Wilson, 494. 

4. In an action brought by a bank- 
ing corporation, in the corporate name, 
if the defendant calls one of the stock- 
holders of the bank as a witness, he 
may legally refuse to testify in the 
case. — Shepley J.dissenting. Bank of 
Oldtown v. Houlton, 501. 

5. The interest of the witness as a 
stockholder may be proved by his state- 
ments on the voir dire, without pro- 
ducing any other evidence thereof. J). 


FRAUD. 

Fraud is, almost always, a matter of 
inference from circumstances. Direct 
proof of it can seldom be expected. 
Concealment and disguise are often es- 
sential ingredients in it. It consists in 
intention, which, if nefarious, will not 
be avowed ; still it must be proved ; and 
the question is, how shall it be proved. 
The answer is, by circumstantial evi- 
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A resort can be had to none 
other. ‘The demeanor of the party im- 
plicated ; the nature, tendeney, and 
effect of his acts, are to be carefully ex- 
amined. A train of circumstances, some- 
times more and sometimes less inti- 
mately connected with the particular act 
to be proved, may be presented, from 
which inferences may be drawn as to 
the object and design of the person 
charged with having committed the 
fraud. Ingersoll v. Barker, A7A. 

2. If one obtain goods by means of 
fraudulent representations, and then as- 
sign them for the benefit of his creditors, 
the assignee not being himsell a creditor, 
and no creditor having accepted the as- 
signment when the assignee was fully 
notified of the fraud, the property can- 
not then be regarded otherwise than as 
virtually in the hands of the assignor 
and perpetrator of the fraud ; and no 
rights can be subsequently acquired by 
any of his creditors by assenting to the 
assignment, adverse to him from whom 
the goods were fraudulently obtained. 
Lb. 


dence. 


LIMITATIONS. 

At the foot of a promissory note, at 
the left of the signatures of the promis- 
ors, Was a memorandum that interest 
had been paid to a certain day ; and be- 
low this memorandum, were written 
these words, ‘** Attest, J. S. B.,”’ all 
being in his handwriting, but the signa- 
tures of the promissors. This does not 
bring the case within the exception of 
the statute of limitations as a witnessed 
note. Fryehurgh Parsonage Fund v. 
Osgood, 176. 

2. <A payment of interest, indorsed 
on a note, which payment was made 
within six years before the commence- 
ment of the suit, although for a year’s 
interest, which had become due more 
than six years before that time, is sutfli- 
cient to take the case out of the opera- 
tion of the statute of limitations. J. 

3. In an action against an officer for 
neglect of duty in not attaching real es- 
tate upon a writ, as he was directed to 
do, and might have done, sufficient to 
fully satisfy the judgment afterwards 
rendered, whereby the creditor lost a 
part of his debt, it was held, that the 
statute of limitations commenced run- 
ning from the time of the return of the 
officer upon the writ, or of its return 








inte court, and not from the time when 
it was ascertained by the judgment and 
levy upon the property attached, that it 
was not sufficient to satisfy the judg- 
ment. Betts v. Norris, 314. 

4. To take a contract out of the 
operation of the statute of limitations, 
it is not necessary that the admission of 
indebtedness should be in any very pre- 
cise or set terms. It is sufficient, if the 
evideuce be such, that it can satisfac- 
torily be deduced, that the party to be 
charged meant to be understood, that 
he owed the debt. Dinsmore v. Dins- 
more, 433. 

5. Nor is it necessary, that the pre- 
cise amount due should have been named 
by the party to be charged in his ac- 
knowledgment. It is quite sufficient, if 
he admits an amount to be due nearly 
approximating to the amount claimed ; 
and the precise amount may be proved 
aliunde. Ib. 

6. A new promise, made by one of 
two joint and several promisors, will 
take the case out of the operation of 
the statute of limitations as to both. 
1b. 


MORTGAGE. 

Prior to the late statutes concerning 
registration thereof, mortgages of mov- 
ables were inoperative against attach- 
ing creditors, unless accompanied by a 
delivery of the property mortgaged, 
either actually or symbolically. Goode- 
now v. Dunn, 86. 

2. Ships and goods at sea have, 
sometimes, been considered as excep- 
tions to the general rule; in regard to 
which the delivery of the muniments of 
title are allowed to be sufficient till ac- 
tual possession can be taken; which 
must be done when it becomes practi- 
cable, or the conveyance will be void 
against creditors. Jd. 

3. The mortgage of a ship, on the 
stocks, raised and building, to be built 
and completed afterwards, as security 
for advances made and to be made, 
without actual possession or delivery, is 
not available, by way of hypothecation, 
against attaching creditors. Jb. 

4. The mortgagor of lands has no 
right to have a part of the mortgaged 
premises under any circumstances, esti- 
mated in payment of his debt, with a 
view to the redemption of the residue. 
Spring v. Haines, 126. 





DIGEST OF AMERICAN CASES. 































































101 


5. <A foreclosure of a mortgage can- 
not take place as to one part of the 
mortgaged premises, and not as to the 
residue. Ifthe mortgagor has a right 
to redeem any part, he has a right to 
redeem the whole. Jd. 

6. And so long as the mortgagor is 
suffered to remain in possession of any 
part of the mortgaged premises, his 
right of redemption to the whole will 
continue. J, 

7. Where a mortgage of lands was 
made to S. F. and wife, during their 
lives, on condition that the mortgagor 
should ‘‘ render and deliver unto the 
said S. F. and wife, and survivor of 
them, one third part of all the produce 
which may be raised on said farm, for 
and during the said term annually, or 
support and maintain the said S. F. and 
wife, whichever way they or either of 
them may elect, on said farm for said 
term; *’ — it was held, that the mortga- 
gor was entitled to the possession until 
the condition should be broken. Lamb 
v. Foss, 240. 

8. The mortgagor, therefore, in such 
case must be considered as the actual 
tenant of the freehold, although his 
right to the possession was liable to be 
defeated by a failure to perform the du- 
ties required of him by the condition. 
Ib. 

9. Where the mortgagor of real es- 
tate appointed an agent to act for him 
in receiving the rents from the tenants, 
and before the rents had accrued, the 
mortgagee notified the agent to pay the 
rents, when collected, to no one but 
himself, this was held to be a termina- 
tion of the tenancy at will of the mort- 
gagor, and rendered the agent accounta- 
ble to the mortgagee for the subse- 
quently accruing rents received by him ; 
and liable to be charged therefor, as 
trustee of the mortgagee. Crosby & al. 
v. Harlow & als., 499. 

10. And if the mortgagee bring a 
suit against the mortgagor, and sum- 
mon such agent as his trustee on ac- 
count of the money thus received for 
rent, the agent holding the money for 
the plaintiff and not for the defendant, 
will be discharged as trustee. Jd. 

11. A mortgagee in possession can- 
not be charged for rent by the mort- 
gagor, so long as the premises mort- 
gaged remain unredeemed ; unless there 
be a special agreement between the par- 
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ties to the contrary. Weeks v. Thom- 
as, 165. 


PARTNERSHIP. 

If an instrument be executed by one 
of a copartnership, in the name of the 
firm, and one seal only is affixed, and 
this by the consent of the other, or if 
there be a subsequent ratification, which 
may be proved by parol, it is sufficient 
to bind the firm. Prke v. Bacon, 280. 

2. A note, given to J. M. P. and J. 
W., who were copartners in the pur- 
chase and sale of lands, as the considera- 
tion of a deed of certain land, was in- 
dorsed by one of them by the partner- 
ship name of P. & W., by the prior 
consent of the other who was not then 
present, in payment of a debt due by 
them ; and it was held, that the note 
was legally indorsed and tranferred 
thereby. Dudley v. Littlefield, 418. 

3. Where a note was signed by one 
of two copartners in trade, by the name 
of their partnership firm, and given as 
the consideration for the purchase of real 
estate, conveyed to both by his procure- 
ment, to which the other had never as- 
sented, and of which he had no know- 
ledge until afterwards, and this transac- 
tion was wholly out of the line of their 
business, and known to be so by the 
payees ; but subsequently this partner, 
in his own name and under his own 
hand, joined with the other in a bond to 
a third person, stipulating to convey the 
same land on the performance of certain 
conditions, and at the same time disclaim- 
ed any interest therein, avowed that he 
did it only for the benefit of his copartner, 
and declared that he would never par- 
ticipate in the profits thereof; it was 
held, that he had so confirmed the do- 
ings of his partner, as to be holden on 
the note. J, 

1. Where a note, given in the name 
of a partnership, was indorsed for a 
valuable consideration before it had be- 
come payable, and the indorsee had no 
other knowledge of its origin, than that 
it was given for land purchased, it was 
held, that this was not sufficient notice 
to him; that the signature of the part- 
nership name had been unauthorized. 
Ib. 


REPLEVIN. 
Tn an action by an officer upon a re- 
plevin bond, where it appeared that 


the plaintiff in replevin was a wrong- 
doer, having no title to any part of the 
goods attached and replevied, and that 
judgment was rendered for a return of 
the goods, and that no return was made, 
it was Aeld, that the plaintiff was enti- 
tled to recover the value of the goods 
replevied, and damages for their deten- 
tion. Farnham v. Moor, 508. 

2. The plaintiff in the suit on the 
bond, who was the officer making the 
attachments, is accountabie for the pro- 
perty to the attaching creditors and their 
debtors, and not to the plaintiff in re- 
plevin, who was a mere wrongdoer 
without title; and arelease by the debt- 
ors to the officer of all their claim to the 
goods attached will not enure to the 
benefit of the defendants in the suit 
upon the replevin bond, and entitle them 
to any surplus beyond the amourt of 
property necessary to satisfy the judg- 
ments in the suits wherein the atiach- 
ments were made. Jp. 

3. Nor should any deduction be 
made, under such circumstances, if the 
attachments in some of the suits were 
made after the goods were replevied. 


Ib. 


SEAMEN. 

Where the sickness is occasioned by 
the climate, without the fault of the sea- 
man, or of the officers of the vessel, 
the expenses of the cure, by the mari- 
time law, are a charge upon the vessel. 
Pray v. Stinson, 402. 


2. But by the acts of congress of 


the United States, if the vessel be fur- 
nished with a chest of medicines ac- 
companied with proper professional di- 
rections for administering them, in ac- 
cordance with the provisions of those 
acts, the bill of the physician for attend- 
ance upon a seaman, sick on board at a 
port, is to be paid by such seaman. J). 

3. And the rule is the same, what- 
ever may be the nature of the disease, 
even if it be a violent and dangerous 
one, as the yellow fever. Jb. 

4. The desire of the seaman to be 
removed on shore, cannot change the 
rights and the relations of the parties. 
His judgment, in such case, must neces- 
sarily be subjeeted to that of those who 
are by law entrusted with the pruden- 
tial concerns of the vessel and crew for 
the common good ofall. Jd. 

5. Nor can the sickness and absence 
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of the master on shore make a differ- 
ence. The law devolves his duties, 
during such absence, upon the mate, 
who, in the absence of evidence to the 
contrary, it presumes, is able to perform 
them properly. Jd. . 

6. Where it was a proper case for 
medical advice, and the physician was 
called, without any request from the 
seaman, because the danger was such, 
that the laws of the place, as well as 
the feelings of humanity, required that 
he should be, the law will imply a pro- 
mise from him who received the benefit 
of the services, to pay forthem. Jd. 

7. If the laws of the place require 
that the physician's bills for attendance 
upon a seaman should be paid by the 
vessel before she can leave port, and 
the amount is paid by the master, it 
must be considered as paid for the sea- 
man’s use during the voyage, in extin- 
guishment of so much of his claims. In 
a suit against the owners for wages, it 
is not, therefore, necessary that such 
payment should be filed in set-off. Jd, 

8. Desertion of the vessel during 
the continuance of the contract, anno 
non revertendi, and without sufficient 
cause, connected with a continued aban- 
donment, works a forfeiture of seamen's 
wages by the maritime law. Spencer v. 
Eustis, 519. 

9. But when a statute desertion is 
interposed as a forfeiture of wages, 
there must be a performance of the duty 
required by the act of congress, by 
making the proper entry on the log- 


book. Jb. 


SEISIN AND DISSEISIN. 

If the occupant admits, in writing, 
that the land on which he lives belongs 
to the proprietor, it is a voluntary sub- 
mission to that title, and a surrender of 
any rights acquired by prior possession ; 
and from that time, he must be consid- 
ered as the occupant of the land in sub- 
mission to that title, until there be proof 
of some new act of disseisin; and by 
his subsequent possession, he will not 
acquire any title to the soil, or to the 
improvements upon it. Lamb v. Foss, 
240. 
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2. The conveyance of the land to 
another, where the deed has not been 
recorded, and where no change in the 
possession has taken place, is not evi- 
dence of a new disseisin. Jd. 

3. The disseisor, having been in by 
disseisin for less than twenty years, 
may put an end to his disseisin, or trans- 
fer it to another, without any convey- 
ance in writing. Moore v. Moore, 350, 

4. A contract by a disseisor to pur- 
chase the land of the owner, destroys 
all claim to hold it adversely, either by 
himself, or by those in possession, for 
less than twenty years anterior to him. 
Ib. 

5. Where one enters into the actual 
possession of Jand under a deed thereof 
in fee, and holds the same premises ad- 
versely to the claim of any one else, he 
thereby commits a disseisin against the 
title of any one not recognizing the right 
of his grantor to convey to him in fee. 
French v. Rollins, 372. 


STATUTE OF FRAUDS. 

If a promise by the defendant to pay 
the previously existing debt of a third 
person, be grounded upon the consider- 
ation of funds placed in his hands by 
the original debtor, with a view to the 
payment of this debt, as well as upon 
an agreement on the part of the plain- 
ulf to forbear to sue, it is an original 
undertaking, and not necessarily to be 
evidenced in writing. Jilton vy. Dins- 
more, 410, 
2. But it is denied, that a promise 
to pay the prior debt of another, on the 
consideration merely of forbearance to 
enforce payment, is valid, unless the 
promise be in writing. Jd, 


TENANT AT WILL. 
Atenancy at will, or from year to 
year, is determined by the death of the 
tenant. Rodie v. Smith, 114. 
2. If one oecupies a portion of the 
premises under a verbal agreement with 
the tenant at will, his right to occupy 
ceases as the death of the tenant at will, 
and he is not entitled to notice to quit 
before an entry into the premises, by the 
owner. Ib. 
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Notices of New BDoolcs. 


A TRreaTIse ON THE PRACTICE OF THE 
Court or CHANCERY, WITH AN Ap- 
PENDIX OF Precepents. By Otiver 
L. Barrovr, Counsellor at Law. In 
two volumes. Albany, W. and A. 
Gould & Co.; New York, Gould, 
Banks & Co. 1844. 


We are free to confess, that, on first 
seeing this great book, our preposses- 
sions were against it. We shrunk, 
with something like want of heart, from 
its ponderous size. It seemed a sort 
of mare magnum, into which we were 
loath to enter. But a careful examina- 
tion of its massive contents has led us 
to the conclusion that it is a thorough 
collection of the rules, principles, and 
cases, which illustrate the practice in 
chancery, embracing the results of the 
English writers and decisions on the 
subject, in conjunction with the adjudi- 
cations in the United States, particularly 
in New York, to which state the author 
belongs. It may be termed a digest of 
these matters ; for the author seems to 
have been content in bringing together, 
from different quarters, the illustrations 
of the subject, combining them into 
a sort of a juridical mosaic, like a tes- 
sellated pavement — ‘* here a bit of black 
stone, and there a bit of white stone.”’ 
He has not entered into any elementary 
expositions, nor has he indulged in any 
commentary on the rules, 

The work, then, does not lay claim to 
a place among philosophical treatises, 
wherein the subject is drawn from the 
depths of reason, as well as. from the 
cisterns of the law. Nor, in its arrange- 
ment and analysis of the authorities, 
has it the close and well-woven texture 
which distinguishes the masterly trea- 
tise of Tidd on the practice of the 


courts of common law. But, though 
we cannot rank it high among contribu- 
tions to the science of jurisprudence, 
still the author deserves the thanks of 
all engaged in the practice of chancery, 
for an important companion and guide 
in their labors. The English treatises 
on the subject are notoriously unsatis- 
factory to the practitioners in our coun- 
try. The treatise of Mr. Hoffman too 
often fails to enlighten the path which 
his English brethren have left in obseuri- 
ty. The present work is larger and 
more compsehensive than any of its 
predecessors, and, in the courts of our 
country, will be found to possess a 
higher practical value. 


But, as a manual, or hand-book of 


practice, it is open to two objections, 
which may be easily corrected in a sub- 
sequent edition, or even in the unbound 
sheets of the present edition. ‘There is 
no table of cases cited —an omission 
which it is difficult to account for, and 
the importance of which, in a work like 
the present, cannot be overrated. By 
means of the table of cases, the prac- 
titioner, in the hurry of sudden refer- 
ence, arrives at the text which he seeks. 
In presenting these extensive volumes, 
embracing more than fourteen hundred 
pages, without this essential means of 
using them, Mr. Barbour has treated 
the profession as the crane entertained 
the fox in the fable. The other objec- 
tion, to which we have alluded, is of a 
similar character. Instead of one index 
to the whole work, we are presented 
with an index for each volume ; but we 
beg leave to say, that, in this case, one 
would be better than fwo. 

The work is divided into six books, 
for the purpose of marking the several 
stages of a suit, or indicating the nature 
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of the proceedings treated of. These 
books are divided into chapters, which 
are subdivided into sections. 

‘The First Book describes the 
method of instituting and defending a 
suit in the court of chancery, and the 
mode of conducting it, from its com- 
mencement to, and including the de- 
cree. 

‘* The Seconp Book details the pro- 
ceedings subsequent to the decree. 
The various chapters of this book de- 
scribe the practice upon appeals, the 
method of executing decrees, and the 
proceedings under decrees and orders, 
embracing issues at law, feigned issues, 
actions at law, and proceedings in the 
Master’s office. 

‘The Tuirvo Boox isa sort of om- 
nium gatherum, embracing various mat- 
ters which could not well be introduced 
into either of the preceding books, with- 
out interrupting the regular chain of 
proceedings. ‘The several chapters of 
this book describe the points of practice 
arising upon the various interlocutory 
applications, and other incidental pro- 
ceedings which, from time to time, oc- 
cur in the progress of a cause; such as 
motions, petitions, affidavits, injunctions, 
ne exeats, receivers, abatement and re- 
vivor, &c. 

‘*The Fovrru Boox relates to the 
different kinds of bills; the object of 
which is, without encroaching too much 
upon the subject of pleading, to describe 
the peculiar practice incident to each 
species of bill. 

‘The Firrn Book embraces pro- 
ceedings in special cases, such as suits 
by judgment creditors, suits relating to 
mortgages, proceedings by and against 
infants, proceedings respecting idiots, 
lunatics, and habitual drunkards, bills 
for divorce, contempts, partition suits, 
proceedings to prove wills in the court 
of chancery, &c. 

“The Stxtn Book relates to costs, 
the most important branch of the whole 
subject, as it will, perhaps, be consid- 
ered. 

‘* The first three books are contained 
in the first volume, and the remainder 
in the second. The text, or treatise, is 
followed by a collection of forms. These 
have been collected from various sources, 
and have been prepared with great care, 
and with aview to conciseness. They 
are arranged in the same manner as the 
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treatise, by books and chapters corre- 
sponding with those in the body of the 
werk.” 

We are already indebted to Mr. Bar- 
bour for an Equity Digest, in three vol- 
umes, to which he has recently published 
a Supplement; and we congratulate 
him on the successful completion of the 
present useful and extensive work. ‘1 
have endeavored,”’ he says, in his Pre- 
face, ‘*to make it, in some measure, 
worthy of acceptance by the bar of 
New York; and, if it shall be so con- 
sidered, I ask no higher honor.’’ It 
were a worthier aim in the author to 
have composed his work with a view 
to the whole country, and not to have 
felt so much honor in making himself 
acceptable to a mere section, however 
large and powerful. But, we repeat, 
the work will be practically useful, be- 
yond any other on the subject, wher- 
ever, in any part of the country, the 
practice in chancery is cultivated; and 
Mr. Barbour may learn that the applause 
of the profession of the whole coun- 
try is a “higher honor’? than the 
** scanty rill’? of favor which may bub- 
ble over from any single state in the 
Union. 


THOUGHTS ON THE PROPOSED ANNEXA- 
TION OF Texas To THE United 
States. First published in the 
New York Evening Post, under the 
signature of ** Vew.’? New York. 
Printed by D. Fanshaw. 1844, — 
pp- 55. 


We judge, from er pede testimony, 
that this is the production of ‘Theodore 
Sedgwick, Esq., of New York. We 
have read it with high gratification, 
and do not hesitate to pronounce an 
opinion that it is, on the whole, the 
most complete, most American, and sat- 
isfactory discussion of this question that 
has yet appeared. The writer enters 
into the constitutional question with 
much ability, and calmly exposes all 
the difficulties with which the recent 
action of the executive on this subject 
are attended. He takes a manly view 
of the present relations between this 
country and Mexico, and urges, with 
fervid eloquence, the maxim of Rume, 
parcere subjectis et debellare superbos ; 
while he seems to think, that with us, 
the rule has been reversed. 
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Intelligence and Miscellany. 


To the Editor of the Law Reporter. 

New Hampsuire Rerorts.—In a 
critical notice of the 10th volume of the 
New Hampshire Reports, inserted in 
the Jast number of the Law Reporter, 
the reviewer says, “‘ Descending from 
things to words, we would fain inquire 
how the supreme court of New Hamp- 
shire could lend its sanction to the use 
of a barbarism like ‘ loaned’?”’ adding, 
after an admission that the word is not 
without something like American usage 
in its favor, ** The verb fo Joan, in all 
its inflections, is not only vicious in re- 
spect of taste, but it is superfluous. 
We trust it will he discountenanced 
from the bench.”’ 

As this criticism takes the shape of a 
question, it may be proper to give it an 
answer. Webster, in his Dictionary, 
large octavo edition, 1841, sets down 
**Joan’’ as a verb, as well as a noun; 
and, after stating the derivation and 
definition, he gives, as an example of 
its use, *‘ Bills of credit were issued, 
to be Joaned on interest: ’’ and then 
cites, as authorities, ‘* Ramsay, Kent, 
Laws of the United States, Stat. of 
Conn., and of New York.”’ 

‘*To loan’’ is likewise found in 
Johnson’s Dictionary, by Todd, Bos- 
ton edition, 1828, and is there marked 
obsuolete by Mr. Todd. And Webster, 
under the word ‘* lend,’’ says, ‘* Lend 
is a corrupt orthography of /en, or Joan, 
or derived from it.’’ It would seem, 
from this, that Joan is an ancient Eng- 
lish verb, fur which /end has been sub- 
stituted in England, either by derivation 
or corruption ; and if, in this way, loan 
has become obsolete there, that fact 
will not prove that it is not pure Eng- 
lish, derived from the Saxon. In fact, 
the authority of Mr. Todd may well 
settle the matter, without reference to 


Webster. If loan was once a regular 
English verb, it is so still. No ** con- 
vocation ’’ of critics has ever struck it 
out of existence. If it has heretofore 
fallen into desuetude, so that there has 
been a time when the use of it might 
have been supposed to be in bad taste, 
there is no canon of criticism which 
prohibits its revival, even on the west- 
ern shores of the Atlantic. 

But, as these considerations, in addi- 
tion to the admission of the reviewer, 
that this word has something like 
American usage for its support, may 
not be deemed sufficient to excuse its 
use in the New Hampshire Reports, it 
will net be amiss to record the result 
of a very short search in other volumes 
of reports. 

“* To loan”’ is used by Mr. Chancel- 
lor Walworth, 7 Paige’s Rep. 416, 417, 
559; Mr. Justice Oakley, 1 Hall's Sup. 
C. Rep. 556; and Pr. Curiam, 2 Hall's 
Sup. C. Rep. 519. 

‘** Loaning’’ may be found in the 
opinions of Mr. Chancellor Kent, 5 
Johns. Ch. Rep. 134; Mr. Chief Jus- 
tice Jones, | Hall’s Sup. C. Rep. 531; 
Mr. Chief Justice Nelson, 2 Hill's N. 
Y. Rep. 501; Mr. Justice Cowen, 4 
Hill, 219: Mr. Justice Sutherland, 13 
Wend. Rep. 510, 514; Mr. Justice 
Oakley, 2 Hall, 556; and Mr. Justice 
Collamer, 7 Vermont Rep. 464. And 
the use of the precise, obnoxious bar- 
barism, ‘‘ Joaned,’’ has the sanction of 
Mr. Chancellor Kent, 5 Johns. Ch. 
Rep. 135; Mr. Chancellor Walworth, 7 
Paige’s Rep. 415, 416, 559; 9 Paige's 
Rep. 480; Mr. Justice Cowen, 21 
Wend. Rep. 105; 23 Wend. 80; the 
reporter, I. L. Wendell, Esq., in the 
statement, 24 Wend. 233; Mr. Justice 
Oakley, 1 Hall, 558; Professor Green- 
leaf, in the abstract, 1 Green Rep. 167; 
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Mr. Chief Justice Mellen, 6 Green. 37 ; 
Mr. Justice Shepley, 2 Shepley’s Rep. 
244; Mr. Chief Justice Willams, 6 
Vermont Rep. 557; the reporter, G. 
B. Shaw, Mxq., in the abstract, I Ver- 
mont, 300; Mr. Justice (afterwards 
Chief Justice) Swift, 5 Day's Rep. 
103, 104, 105; Mr. Justice Reeve, 5S. 
C. 106, 107, 108; the reporter, T. 
Day, Esq., in the abstracts, 5 Conn. 
Rep. 181, and 7 Conn. 409, Mr. Chief 
Justice Parker, of Massachusetts, 15 
Mass. Rep. 462, 463 ; Mr. Justice Put- 
nam, 11 Pick. Rep. 188; and last, 
though not least, of Mr. Sprague, and 
of Mr. Fletcher, arguendo, 2 Sumner's 
Rep. 165, 166; and Mr. Justice Story, 
5S. C. 178, 180, 188. If it may be 
supposed that the published arguments 
of the counsel, in this last case, were 
drawn up by the accomplished coun- 
sellor and scholar who then filled the 
office of reporter, perhaps the authority 
is none the less stringent upon the pres- 
ent occasion. 

The instances of this use could be 


multiplied to any desired extent ; but, if 
there is not here a sufficient weight of 


authority to excuse Mr. Chief Justice 
Parker, of New Hampshire, in follow- 
ing the precedents, he will, unquestion- 
ably, bear his due proportion of the 
censure very cheerfully, if the author 
of the criticism will distribute it, impar- 
tially, among all the offenders, wherever 
they are found. 

For the offence of copying the word 
‘*laid”’ from a deposition, without in- 
serting after it the word ** himse/f,’’ 
(charitably attributed, in the same no- 
tice, to an error of the press, substi- 
tuting one word for another,) let the 
offender be in misericordia. But the 
phrase, ‘‘he laid down upon the side 
of the bed,’’ was used to express the 
idea that the party placed himse/f on the 
bed ; and as Webster, under the verb 
** lay,”’ gives, as instances of its use, 
** To lay one’s self down, to commit to 
repese ; ‘ I will both day me down in peace 
and sleep,’ Ps. iv.;’’ and as this use 
of /aid is found, in divers instances, in 
the Scriptures, to go no farther, (** he 
laid him down again,”’ 1 Kings xix. 6; 
**he laid him down upon his bed,”’ 1 
Kings xxi. 4; ‘I laid me down and 
slept,’’ Ps. iii. 5,) perhaps the omis- 
sion of himself, which is necessarily un- 
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derstood, may be regarded, not as a fel- 
ouy, but as a mere misdemeanor. 
Having answered one question, may 
the writer be permitted to ask another. 
If ** the Supreme Court of Massachu- 
setts has alwaysibeen an able and 
learned tribunal,’’ and never ‘* stood 
higher than at the present time;’’ if 
‘**the several members of the court are 
eminently able men,’’ and ‘* the essen- 
tial qualities of the judicial character 
may be found in large measure upon 
the bench ” there ; (vide the same num- 
ber of the Law Reporter, p. 12; and 
the writer heartily concurs in this com- 
mendation ,) and if, in fact, the refer- 
ences to legal authorities, prior to the 
reign of George II]. and extending 
back to the time of Dyer and Coke, 
which are to be found in the opinions 
of the court, vol. 10 New Hampshire 
Reports, are more than double in num- 
ber to those found in the opinions in 
4th Metealf’s Reports, — may not the 
Superior Court of New Hampshire, so 
far as that volume is concerned, be sup- 
posed to have made a sufficient ‘* refer- 
ence to the ancient springs of juridical 
science ’’! or ought they, notwithstand- 
ing, to be subjected to the imputation 
that ** their learning does not show the 
taste and tincture of the soil of a dis- 
tant antiquity ’’? eee 


License To RETAIL Spiritvovs Li- 
quors. — Many months ago we cut from 
a South Carolina newspaper, the notice 
of a trial in that state, at the ** Orange- 
burgh Fall Term, 1842,’’ of the case 
of the State v. Chartrand, which in- 
volved a point of some interest. The 
paper got mislaid, and it was only very 
recently that we have discovered it ; 
but the case seems of sufficient import- 
ance to merit a notice here. 

It appeared that for the last two years, 
the commissioners of roads in Orange- 
burgh parish had absolutely refused to 
grant any license to retail spirituous li- 
quors, The defendant, after having pre- 
sented his bond, (with ample security.) 
and after having strictly and fully com- 
plied with every requisition of the law, 
and being informed by the board of com- 
missioners that they had resolved to 
refuse all applications, no matter how 
unexceptionable the applicant might be; 
proceeded to retail without a license. 
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The commissioners caused him to be 
indicted, with a view to test their au- 
thority —contending that they were au- 
thorized not only to exercise discretion 
in granting applications for licenses, but 
also to refuse exercising the power at all. 

The defendant insisted, 1. That ac- 
cording to the express terms of the act, 
the sole and exclusive power of grant- 
ing license was vested in the commis- 
sioners of roads, who were bound to 
hear all applications for licenses, and to 
grant or reject such license or licenses 
as to them should seem proper —that 
the discretion vested in the commissicn- 
ers was a legal discretion to prevent 
irregularities, but not to give the right 
of suppressing all houses of retailers, 
without distinction of persons. That 
in making a rule to grant no licenses, 
the commissioners not only violated the 
private rights of the citizen, but usurped 
a power which belongs to the legisla- 
ture only. 2. That the commissioners 
having thus refused to exercise the 

owers vested in them and rendered it 
impossible for the defendant to procure 
a license, he was, on strictly Jegal prin- 
ciples, justified in retailing without a 
license. 3. That in any aspect of the 
case, the jury were judges alike of the 
fact and the law, and were bound (in 
extreme cases like the present) at once 
to protect the rights of the defendant, 
and to vindicate the authority of the 
legislature. 

Butter J., charged, 1. That the com- 
missioners were bound to execute in 
good faith the power vested in them. 
And that they had no authority to reject 
all applications. Thus fully sustaining 
the first ground of the defence ; but 2. 
That the refusal of the commissioners 
to act was no defence against the charge 
of retailing without a license ; that the 
defendant had violated the law and was 
guilty. The jury after a deliberation 
of several hours returned a verdict of 
** Not Guilty.” 


Lorp Expvon. — This distinguished 
man was born at Newcastle, June 4th, 
1751. William Scott, afterwards Lord 
Stowell, was his elder brother. Their 
father was a dealer in coals at New- 
eastle ; and their career is supposed to 
illustrate the open avenue to distinction 
under the British constitution. Their 


advantages may have been petty com- 
pared with the infleences which sur- 
round the early life of most of those 
who acquire conspicuous place in Eng- 
land; but the sons of a coal) merchant, 
grounded at an early age in the classics, 
and, while stil] in boyhood, matriculated 
at Oxford, cannot seem, to American 
observation, to have wanted any of 
those early advantages which justly se- 
cure future success. After his course 
at the university was completed, Mr. 
John Scott read lectures, as the deputy 
of Sir Robert Chambers, the Vinerian 
Professor of Common Law, throughout 
the years 1774-76. He was called to 
the bar Feb. 9th, 1776; and it is said 
that he gave the fruits of the first year 
of his professional life for pocket money 
to his wife. She received half a guinea. 
But, very soon, he acquired a large 
practi¢e, and the favor of Lord Thur- 
low. In June, 1788, he was made 
Solicitor General, and knighted. In 
Feb., 1793, on the promotion of Sir 
Archibald Macdonald to the office of 
Chief Baron of the Exchequer, Sir 
John Scott became Attorney General, 
and, very soon afterwards, commenced 
the important state prosecutions against 
Hardy and Horne Tvoke. On the death 
of Sir James Eyre, in July, 1799, he 
was raised to the peerage, as Baron 
Eldon, and appointed to the vacant 
office of Chief Justice of the Common 
Pleas. In the spring of 1801, on the 
retirement of Mr. Pitt’s administration, 
he was advanced to the post of Lord 
High Chancellor. On the accession of 
the Whigs to power, he resigned the 
Great Seal, Feb. 7th, 1806, giving place 
to Lord Erskine. He resumed it April 
Ist, 1807, from which time he main- 
tained his seat on the woolsack till 
April 30th, 1827, being, altogether, a 
period of nearly twenty-five years —a 
larger service than was allotted to any 
of his predecessors. It was so long as 
to be called, in derision, by Jeremy 
Bentham, ‘‘ the reign of John the Se- 
cond.’? The cases in which he gave 
judgment occupy upwards of thirty vol- 
umes. They abound in learning, and 
in the results of a keen and discrimi- 
nating mind, directed by industry and 
conscientiousness. He died Jan. 13th, 
1838. —[Sumner's edition of Vesey, 
vol. i. p. 30.] 
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Lorp Brovenam. — Our readers may 
remember that Lord Brougham, several 
months ago, made complaint, in the 
House of Lords, and indulged in severe 
threats, at some remarks in the London 
Examiner. Itis supposed that the arti- 
cle to which his lordship referred was 
one upon the law of libel, which con- 
tained the fullowing passage: ‘* ‘There 
are men —not poor scribblers, but in 
high places — who have converted their 
powers of speech to what the libeller 
has turned his pen, and the highway- 
man his pistol. Disappointed of what 
they have wanted, they have renounced 
truth, and resorted to every malignant 
pretence for the gratificauon of their 
spleen ; and, in showing how injurious- 
ly they could use their powers, in their 
vengeance on those who had slighted 
them, they have also conveyed, broadly 
enough, the menace to the other side, 
of what they, too, might expect, if the 
appointinent desired and labored for by 
all dirty work should be refused. What 
matters it whether the man who inti- 
mates, ‘ give me what I want, or I will 

,' 18 a pressman ora peer! The 
character of the conduct is uf one com- 
plexion. What matters it whether a 
system of detraction and abuse origi- 
nates in the disappointment of a high 
office or of a paltry bribe? The vice is 
the same in either case, the motives only 
differing according to the spheres of 
action. ‘The one does the thing by 
word of mouth ; the other, by pen. Let 
them change places, and they would 
change parts, not morals, and the great 
man would be the little corrupt libeller, 
and the little corrupt libeller would be 
the renegade orator, with a tongue 
serving every purpose but truth —the 
instrument of the meanest spite on the 
one hand, and of the meanest fawning 
and subserviency, for the meanest am- 
bition, on the other. According to the 
Scotch proverb, that ‘the fastest thief 
cries loudest fie,’ it will always be seen, 
that the man most boisterous in his cen- 
sures of the abuses of the press presents 
the foulest examples of the very vices 
against which he rages.” 


Case or Asner Rocers. — This 
trial for murder, which recently took 
place in Boston, and resulted in the 
acquittal of the defendant, was highly 
interesting and important, involving 
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some of the most difficult points in the 
criminal law of insanity. Rogers was 
a convict in the state prison, and mur- 
dered the warden, by stabbing him in 
the throat with a knife. ‘The physician 
of the prison had never suspected him 
of insanity, and, before and after the 
deed, there were none of the marked 
symptoms that usually give evidence 
of that disease. But the most ski'ful 
physicians, who had had great expe- 
rience on the subject, afier a careful 
examination of the prisoner, were of 
opinion that he was acting under the 
influence of insanity. Having heard a 
large portion of the evidence at the first 
trial, we had no doubt of the justice of 
this conclusion; but we were equally 
sure that, if the ease had been tried ten 
years ago, when this subject was less 
understood than at present, there would 
have been a conviction. 

At the first trial, the jury were una- 
ble to agree. At the second trial, the 
prisoner was acquitted, and was sent to 
the insane asylum at Worcester. After 
residing there awhile, Rogers jumped 
out of a window, and was so much in- 
jured that he soon died. The manner 
of his death does not fully clear up the 
doubt in his case, because he had made 
various efforts to escape, and his jump- 
ing from the window may have been for 
the same purpose. Our readers will be 
glad to learn that the able counsel for 
the defendant, George T. Bigelow and 
George Bemis, Esqs., have prepared a 
very full report of the case for the 
press. 


Enoitsh Common Law Reports. — 
We are glad to learn, by a circular of 
Messrs. ‘I’. & J. W. Johnson, law book- 
sellers in Philadelphia, that they have 
abandoned the old plan of condensation 
in their edition of the English Common 
Law Reports, and have commenced to 
reprint the English volumes entire, giv- 
ing every case in full, together with the 
separate list of cases and index to each 
English volume. Each American vol- 
ume will contain, as heretofore, two of 
the English; and, though the amount 
of matter furnished will be very greatly 
increased, no addition will be made to 
the price. We are also informed that 
a general index is now preparing by a 
member of the Philadelphia bar. It is 
stated that the various heads will be so 
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arranged, and the references made so 
minute and thorough, as to lay open, in 
the clearest possible manner, the vast 
body of authorities now contained in 
these volumes. Forty-one volumes of 
the English Common Law Reports have 
already been published in this country, 
containing the cases decided from 1813 
to the present time, and the enterprise 
has always been regarded with high 
favor by the profession. The determi- 
nation of the publishers to print the 
whole of the English volumes on this 
present plan, removes the only objection 
that we have ever heard urged to the 
work. 


In Bankruptcy. —Our present num- 
ber contains a report of the case of 
Kittredge v. Warren, in which the su- 
perior court of New Hampshire estab- 
lish a doctrine, conflicting, in some 
respects, with that of Mr. Justice 
Story in Ex Parte Foster, (5 Law Re- 
porter, 55.) While these sheets are 
passing through the press, a case in 
bankruptey, from New Hampshire, in- 
volving the question as to the effect of 
an attachment on mesne process, has 
been argued before that judge, upon 
adjournment, and he has delivered an 
elaborate opinion, which will appear in 
our next number. He confirms the 
whole matter settled in Ex Parte Fos- 
ter, (5 Law Rep. 55;) in Re Mugeride, 
(5 Law Rep. 351;) in Re Cook, (5 Law 
Rep. 443 ;) and the more recent case of 
Vose; and states that, the more he re- 
flects upon the doctrines stated therein, 
the more he 1s satisfied that they con- 
form to the true intent and objects of 
the bankrupt law, and that he adheres 
to them with undoubting confidence. 





Wot ch-Pot. 


It seemeth that this word hotch-pot, is in English a pudding ; 
for in this pudding is no communty put one thing alone, but 
one thing with other things put together. — Littleton, § 237, 
176 a. 


A society has been formed in England, 
called “The Society for promoting the 
Amendment of the Law”; the principal 
objects of which are, to assist all useful 
reforms in} the law, to collect information 
on all subjects connected with law reform, 
and to undertake a communication with the 
proper authorities in other countries on these 
subjects. The society is to consist more 
especially of lawyers in actual practice, law- 
yers who have accepted judicial situations, 


or who have retired from practice, and gen- 
tlemen who have given attention to the sub- 
ject of jurisprudence, and who are disposed 
to promote the objects of the society; with- 
out reference to any particular party. Lord 
Brougham is President of the society; and 
among the honorary members are the Lord 
Chancellor Lyndhurst, Lord Chief Justice 
Denman, Lord Langdale, Master of the Rolls, 
Lord Jeffrey, Lord Cottingham, Lord Mur- 
ray, M. Guizot, M. Dupin, M. Savigny, of 
Berlin, Chancellor Kent and Mr. Justice 
Story of the United States, and Professor 
Mitiermaier, of Heidelberg. 


The following burst of eloquence was re- 
cently heard from the counsel for the plain- 
tiff, in the trial of an action of trespass. for 
taking goods exempted by law from attach- 
ment: “ Gentiemen of the jury, taking any 
criterion, by which you may consider a stand- 
ard for judging what is furniture or not, these 
articles are all swept under the same predic- 
ament, Gentlemen of the jury, this is a 
question of great public interest. Every one 
of you, gentlemen I hope you will never 
be in need of it —— but I and every other 
man may have an interest in this question. 
A man’s right to have 250 worth of furniture 
is paramount to his right to pay his debts.” 








On an application made to Judge Chase, in 
the course of a cause, the plaintiff's atiorney 
presented his own affidavit, which he had 
taken care to make quite full enough. The 


affidavit, having been read, the judge thus 


addressed the learned counsel, in the face of 
a crowded audience: “Sir, you have laid me 
under a particular obligation. In that affida- 
vit, you — sworn to a point of law which 
I had been doubting about for twenty years.” 


Some years ago, Mr. Missing, a distin- 
guished barrister in England, then on the 
Western Circuit, in defending a man at- 
tempted to be charged with the value of an 
ass, took occasion to be somewhat severe ou 
the plaintiff's counsel. The latter, after 
peed arguing his cause, concluded thus: 
“One thing, gentlemen of the jury, is cer- 
tain; the ass was, and is, missing.” 


Sir Frederick Pollock, formerly Attorney 
General, has been made Chief Baron of the 
Exchequer, to fill the vacancy occasioned by 
the death of Lord Abinger, of whom a notice 
is given in the present number. Sir William 
Follett, formerly Solicitor General, has been 
made Attorney General, and Mr, Thesiger 
has been appointed to the office thus left 
vacant. 


The following toast was given at a legal 
dinner: “ A young lawyer’s prospects, — like 
contingent remainders, need a particular es- 
tate to support them.” 


The publishers wish us to call attention to 
their proposal on the cover to advertise legal 
cards. 
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Obituary Notices. 


Lorp ABINGER. 

The recent death of this distinguished 
nobleman, who, as James Scarlett, has filled 
a prominent place in the legal profession in 
England for many years, has been the occa- 
sion of much remark in the English journals. 
For the materials of the following notice, we 
are indebted to the London Legal Observer. 

James Scar.ett, was one of the eminent 
men who have been given to the mother 
country, by one of her colonies. He was the 
second, and last surviving son of Robert 
Scarlett, Esq., of the island of Jamaica. The 
third son also entered the law, became chief- 
justice of his native island, was knighted, 
and was in all respects as celebrated in his 
own colony, as bis elder brother was in Great 
Britain. The subject of this memoir was 
sent at an early age to England, and, after 
having passed some time ata public school, 
was sent to the University of Cambridge, 
where he was entered as a fellow commoner 
of Trinity College. His means were always 
understood to have been ample, and he was of 
opinion — an opinion which he endeavored to 
enforce when the opportunity occurred — that 
no man should enter the profession, without a 
settled income of at least £400 a year. This 
prejudice is entertained by scarcely any other 
eminent man, and, if carried into execution, 


would have excluded the present holders of 


the great seals of Great Britain and Ireland, 
from the profession. Mr. Scarlett, however, 
was a favorable example of his own proposed 
rule. He early chose the law for his pro- 
fession, and he applied himself to its study 
as heartily as if he had not a sixpence. Af- 
ter taking his hachelor’s degree, he left the 
university, and domiciled himself in the tem- 
ple, having previously entered himself; and 
in the year 1791, he was called to the bar by 
the society of the Inner Temple, and chose 
the northern circuit. 

In his: progress to eminence he had the 
usual difficulties to encounter; he did not 
rise at once to distinction; no happy accident 
or miraculous intervention enabled him to 
escape the usual probation; but it is said 
that he was soon noticed as a shrewd, intel- 
ligent man, a good pleader, and a safe and 
steady junior. He had at that time no mean 
competitors for business to contend with; 
and it must be remembered, to his praise or 
dispraise, as our readers determine, that he 
founded a school at the bar different from 
that in which he was brought up. When he 





came into the profession, he found Erskine, 
Law, Garrow, Best, and others, distinguished 
not only as lawyers, but as orators 2 the con- 
duct of nisi prius business was very different 
from that which it was in his own meridian 
day, or what it now is. Eloquence of the 
highest order was eagerly sought for, and 
Erskine was all powerful. Subsequently, 
Shepherd, Best, Copley, Brougham and Wilde 
appeared as the great common law leaders 
of the day, with all of whom he measured 
his strength, and most generally came off 
Victorious. But this was after a long appren- 
ticeship. Slowly and by dint of great labor 
and perseverance, he rose into distinction at 
his session and on his circuit; and although 
when he had attained the lead there and in 
London, no one held it more triumphantly or 
kept it longer, yet it was not without great 
exertions that he did attain it. Certainly he 
received no help from power or patronage ; 
no ministerial favor beamed on him; and it 
was after twenty-three years’ practice with- 
out the bar, that he won the right to sit 
within it. The privilege confined to those 
who have attained the silk gown, or the situ- 
ation of king’s counsel, of leading in cases 
entrusted to them, was not then so readily 
conferred as at present. Lord Eldon for 
nearly all this period, was the dispenser of 
legal honors ; Mr. Scarlett was a whig, and 
this was then considered a reason for not 
giving him a silk gown; certainly an unfair 
one; and he had his revenge, when in 1827, 
on being appointed attorney general by Mr. 
Canning, Lord Eldon, as the holder of the 
great seal, which he still held with an expir- 
Ing grasp, was obliged to swear in the man 
as attorney general, whom he had so long 
declined to appoint as king's counsel. Mr. 
Scarlett received his silk gown in 1816, and 
this was a real henefit to him. It sealed his 
success, and down to the time when he left 
the bar, the constant race of both parties was 
to obtain his services. All who remember 
him at the bar, will bear testimony to their 
value. He was quite willing that others 
should be considered more eloquent, or more 
learned; the merit which he claimed was 
simply that of gaining a verdict, and to no 
one so justly did it belong. To juries he 
was irresi tible; he had the art of concealing 
his art; his few quiet sentences; his good- 
humored smile; his apparent abandonment 
of all the tricks of the advocate ; his judi- 
cious examination of witnesses, whether in 
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chief or in cross-examination ; his great cau- 
tion in opening his case, and his wonderful 
knowledge of human nature, gave him a 
great command over the ordinary run of jury- 
men. Besides, it was a mistake to suppose, 
that if necessary, he had not higher qualities 
than these, He found on all common occa- 
sions, that the victory could be won more 
easily by ordinary means, but on the proper 
occasion he could call in the extraordinary ; 
he was not deficient in the arts of rhetoric ; 
he only thought it best generally not to em- 
ploy them. But in this, as we have already 
noticed, he may be said to have founded a 
new school at the bar, in which appeals to 
the feelings were laid aside, and the judg- 
ment, or perhaps the prejudices of the jury 
were alone addressed. As a proof of his 
eminence on bis circuit, we should notice that 
he had been appointed attorney general of 
the county palatine of Lancaster. 

Having thus attained the first rank as an 
advocate, other ambitions began to grow on 
him, He had been a steady and consistent, 
but moderate whig in politics, and he now 
wished to assert his principles in parliament, 
He was not immediately successful in this. 
He twice contested Lewes unsuccessfully, 
Sir John Shelley, on the first occasion, beat- 
ing him by a majority of 19. But his efforts 
attracted the attention of his party, and on 
the general election in 1320, on the death of 
George the Third, he became member for 
Peterborough, then at the command of Lord 
Fitzwilliam ; thus giving another instance of 
an eminent lawyer finding his first entrance 
into the House of Commons, by means of a 
rotten borough. For this borough, or for 
Malton, which was in the same interest, he 
continued member so long as he adhered to 
his original party. ee 

But a great change in the political aspect 
of affairs was about to occur, and parties 
were to be broken up, and to be entirely re- 
assorted. The immediate event which led 
to this crisis, which was, however, long fore- 
seen, was the dispersion of Lord Liverpool's 
administration in 1827, when Mr. Canning 
became prime minister, That minister being 
forced to resort to the whigs for support, 
offered the attorney generalship to Mr. Sear- 
lett, as perhaps the one of that party who 
most agreed with him in opinion, and his 
offer was accepted. Mr. Scarlett’s political 
leaning was rather to the peoty which Mr. 
Canning had left, than to that to which he 
appeared desirous of approximating. On the 
advent to power of the Duke of W ellington, 
however, in the next year, he resigned his 
office ; but soon after the introduction by 
that minister of the Roman Catholic Relief 
Bill, he was reappointed to it, on the extru- 
sion of Sir Charles Wetherell, who, as we 
all remember, strongly repudiated that meas- 
ure. Sir James Scarlett, throughout the 
remainder of his life, acknowledged as his 

litical leader, the Duke of Wellington. 
ndeed it may be doubted whether at any part 
of his life, he had a strong feeling for the 
more democratical part of the English con- 
stitution. In party feeling he was for many 
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years a whig; he was friendly to the remova, 
of the disabilities of the catholics; to the 
amelioration of the criminal law; and he 
attempted a reform of the poor law, in which, 
however, he failed. But he never showed 
any strong sympathy for what is called the 
»opular cause, either in public or in private. 

Vhen a bencher of the Inner Temple, as we 
have noticed, he was desirous of introducing 
the law of property qualification to the degree 
of barrister, and on many other occasions he 
showed an aristocratical feeling and ten- 
dency. Under the Duke of Wellington's 
administration, he became an extremely un- 
popular attorney general, as the instrument 
of government in prosecuting, by way of crim- 
inal information, a portion of the press. In 
that time of great excitement which suc- 
ceeded the passing of the Roman Catholic 
Relief Bill, and which preceded the Reform 
Bill, the violent feelings of parties boiled up, 
and showed themselves in articles of extreme 
bitterness against the ministers. Some of 
these it was almost impossible to pass over ; 
but Sir James Scarlett was thought to show 
no unwillingness to execute a task which 

receding and succeeding attorney generals 

ad, and have been able to avoid. In most 
of these prosecutions he obtained verdicts. 

But the star of his former political friends 
was in the ascendant, and in 1830, the Duke 
of Wellington resigned ; Earl Grey was ap- 
pointed premier, and Lord Brougham received 
the great seal. Sir James Scarlett resigned 
his office, and went into opposition, stoutly 
opposing the Reform Bill and other measures 
of the whigs. He had, however, severed his 
connection with his whig patron, Lord Fitz- 
william, having been elected in 1831, member 
for Cockermouth, and in 1832 for Norwich, 
which seat he retained until created chief 
baron. This elevation took place in the year 
1834, when Sir Robert Peel came into office 
for a short time, and Lord Lyndhurst vacated 
the chief baronship, being created chancellor. 
On this occasion, Sir James Scarlett was 
elevated to the peerage, by the title of Lord 
Abinger. We have already said, that if as a 
judge he disappointed expectation, it was 
because so much was expected of him. He 
had many judicial qualifications in a high 
degree ; great quickness, extensive experi- 
ence, vast shrewdness, and judgment. It 
will hardly be said that he sustained his full 
reputation on the bench, but none can deny 
that he was able, acute, discerning, and, on 
the whole, painstaking. In deciding cases, 
he was more willing to draw from the stores 
of his own mind, than from previous cases, 
and rarely, if he could avoid it, rested his 
judgments on previous authorities. 

Lord Abinger was twice married ; first in 
early life, in 1792, one year after he was 
called to the bar. Although he suffered 
much from ill health of late years, his mind 
remained vigorous to the last, notwithstand- 
ing he reached the great age of seventy-six. 
He died on Sunday, April 7, having been 
struck with apoplexy, while discharging his 
duty on the circuit. 











